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job.

“I love it. It's gorgeous,” she said on a recent sunny afternoon. "1 have a very technical job,
very stressful, I come out here and find it se peaceful "

Two years age, West Sacrameanto decided it.was time to extend River Walk. The hope was to

start construction last summer. But the city soon found itself i ina bureaucratic black hale
from which-it has yet to escape.

To buitd along a flood-prone river in California requirés numerous reviews and permits. State
and federat wildlife agencies, the U.S. Army Corps of Engmeers the Central Valley Regional
Water Quailty Control Board — all must be consuited.

But the top gatekeeper Is the state Board of Reclamation, which regulates most everythlng
that happens on or near river levees In the interest of pubilc safety.

" West Sacramento’s next big River walk milestone will be an extenslon almost a mile long
through the Triangle area, between the Tower and Ploneger bridges. Home to Raley Field, the

Triangle Is slated to become a densely bullt center of office towers, commiercial uses and
modern housing.

The city is committed to preserving public access alorig the entire shore of the Sacramento
within the Triangle. That could cost as much as $50 million. The Walker Macy designs are
splashy: Bikeways, walking paths, landscaping, plers, a large public piaza flanked by
restaurants, a seasonal beach, maybe even a floating watkway over the river. -

The Triangle is unusual in that it no longer has a tall levee defining the waterway. Years ago,

the land was used as a deposit site for dredged soils, Today it is a broad sturdy shelf of high
ground overlooking the river.

_ Yet, the ity is being forced to design the project as though a levee still extsts, creating @
Caich-22.

To get-a permit from the Board of Reclamation, the city has to compiete environmental
reviews. But it can't do the environmental reviews until the project Is further along in the
design process. The city can't move further into the design work until it knows how high and
wide It €an build the River Walk, It can't know that until the board's staff determines where
the "theoretical” levee is for calculating height and setback limits. The Board of Reclamation's
staff doesn't know how to determine that, since nobody knows where the levee would be.

"We need their direction to drive the design,” said Les Bowman, West Sacramento's
redevelopment manager. *They have just never responded.®

The board's chief engineer, Steve Bradiey, called it a conundrum with no easy fix.
"The probiem is it's really uncertain what to do in there," Bradley sald,

Thal's not the only uncertainty.

When it builds the River Watk extension, West Sacramento wants simultanaously ~ for the
sake of efficiency ~ to improve its flood protection from a 100-year level to & 200-year level

+ in the Triangle. Essentially, that would mean raising the height of the River Walk in the
Triangle by a couple of feet in places.
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However, the Board of Reclamation’s staff can't endorse such an improvement because it
would create a "levee parity” problem. If levees are higher in one area than another, it
means other spots might be more vulnerable to flooding, Bradley explained.

Calling himself a fan of public parkways alon'g the rh)er, Bradley sald he is work%né on
modifying regulations that might help break the logjam, But he added that his staff Is too
small and overworked and there Is no guarantee the problem will be resolved.

"Nobody has a clear picture of this,” he said.

In the meantime, West Sécraménto has decided to take a new approach, said éhanna

Zuspan, the redevelopinent agency's senior program manager. The Walker Macy team, she

said, will do its best to determine proper heights and setbacks, and design enough of a
project so that env_lronmental reviews can proceed.

That puts public money at some risk; the next phase of design work could approach

$500,000, But the city's hope is that the calculations will hold and the project will receive the
Board of Reclamation's blessing. ‘ )

"We're going to sit down and recalibrate,” Zuspan said. "I'm confident we'll get through this.”

The city of Sacrameanto, which has been watching the drama with concern from the other
side of the river, also will' be submitting an application for a promenade extensien to the
Board of Reclamation by January. The city's levee situation is more straightforward, and
ptanners hope to avold snags by designing a simple promenade without significant flood
control improvements, said Beth Tincher, senior project manager for the dOWntown
development group.

Tha two cities are using the same designers and trading notes as they go.
"We're hoping we can help push both sides vforwar'd," Tincher said.

- Currently, the Sacramento side has two primary public access points. One is in the historic
Old Sacramento district, where - if people are willing to cross over uneven ground, a rallroad

track and & rustic boardwalk — it is possible to climb down onto floating walkways and get
close to the river.

The other is the formal two-block Riverfront Promenade south of the Tower Bridge. Built in
1998, it is a pleasant place to stroll and view the river. It has benches and plantings and

historic lamp posts. And then it ends abruptly at © Street, tum;ng into a zone of litter and
weeds. ‘

The city's eventual dream is to create a continuous riverfront parkway all the way south to
Broadway that connects with Miller Park.

~ For now, the city is focusing on a two-block extension of the promenade to R Street. Last
month, the Sacramento City Councll reviewed plans and established a $6.25 million budget
for that project. . .

Zilis of Walker Macy said extending the promenade on the Sacramento side is difficult
because the land is constrained by Interstate 5 and a raillroad line, as well as other
structures. Plans for the extension to R Street involve moving Front Street and the tracks to
make more room.
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The promenade deésign calls for a broad walkway with rallings, seating, lighting, shade
structures and possibly a cantilevered section aextending out over the water. Longer term, a

riverfront park is planned at R Street, plus a pedestrian and bicyding bridge across the river
to link the two sldes, Zills said.

The goal is to start construction on the extension to R Street a year from now, and finish the

following year, Tincher sald Another $3 million extension to T Street is heing planned next,
she added. .

If that happens, the city of Sacramento's public stretch of riverfront access, iIf you count Old
Sacramento, would approach the mile mark - a triumph as waterfront measures go. On the
other side, if the Triangle plans go through, West Sacramento would offer close to a mile and
a half of direct pubilc access to the Sacramento River.
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Senate Bill No. 276

CHAPTER 641

An aot to amend Sections 12670.14 and 12670.16 of the Water Code, -
relating fo water.

[Approved by Govemar Octaber 13, 2007, Filed with
Sseretary of State October 13, 2007.1

LEGISLATIVE COUNSEL'S DIGEST

3B 276, Steinberg. Flood control projects.

Existing law adopts-and anthorizes, at an estimated cost to the state of
the sum that may be appropriated by the Legislature for state participation
upon the recommendation and advice of the Department of Water Resources
or the Reclamation Board, the federally authorized praject for flood control
along the American and Sacramento Rivers, as modified, and the Folspm
Dam medification project, as modified by a prescribed report prepared by
the Sacramento Area Floed Control Agency.

This bilt would, for the purposes of those authorizations, describe the
project for flood control along the American and Sacramento Rivers as
further modified to include a specified 200-year level of flood protection.
The. bill would describe the Folsom Dam modification project as further
modified by a specified report adopted by Congress. The bill would specify
the extent of state and local participation in specified flood control projects
administered by the Sacramento Area Flood Control Agency.

The people of the State of California do enact as faiiows:

SECTION 1. The Legislature hereby finds and declares all of the
following:

(a) Sacramento was founded over 150 years ago in a flood plain at the
confluence of the Sacramento and American Rivers. Commercially
dependent on river transport, the city suffered from food disasters because
of inadequate flood protection. Construction of the present day levee system
and Folsom Dam have spared modern Sacramento fiom catastrophic
flooding. However, the record floods of 1986 and 1997 exposed significant
deficiencies in this flood control system, making the state capital region the
most at-risk urban axea in the country.

(b) Since 1986, the State of California has participated in a cost-sharing
partacrship with the fedcral government and the Sacramento Area Flood
Control Agency that has produced substantial investments in improved flood
protection for the people and property occupying the historic flood plain,
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including the State Capito} and mote than £,300 other govemmentnuwned
buxldmgs and fofrastructure,

{c) Although the state capilal region is now belter protected than at any
timeinits hfsmry, intensive development of the flood plain has sipnificantly
increased the potential consequences of an uncontrolled flood and heightened
the state’s interest in continuing to investin a defined cost-shared program
to provide the region with an adequate level of flood protection. Without
state finding, federal and local flood control investments will not be secured,

the risk of flooding will refnain unacceptably high, and the region’s economic
" development and environmental health will be imperiled.
(d) The Congress and the President of the United States have recogmzed

the national importance of improving the state capital’s flood protection

system by authorizing projects in the Defense Appropriations Aet of 1993,
the Water Resources Development Act of 1996, the Water Resources
Development Act of [999, and the Fnergy and Water Development
Appropriations Act of 2004.

{e) In 2000, in response to the Legislature’s expressed desire to develop
a long-term policy o guide the state’s participation in:future flood
management profecis, Assembly Bill 1147 was passed by the Legislatuse,
signed by Governor Gray Davis, and ceacted as Chapter 1071 of the Statutes
of 2000,

(D The legislation added Section 12670.14 to the Water Code. This
section authorized flood control projects for the protection of specific areas
within the Sacramento region against a catastrophic flood event, including
the project for flood conirol along the American and Sacramento Rivers,
the project for Rood control in the Natomas and North Sacramento area,
and the project to modify Folsom Dam.

{g) The legislation also added Section 12583,7 to the Water Code. Section
12585.7 changed the {formula for the sharing of the nonfederal capital costs
of all projects authorized by the Legislature on or after January 1, 2002,
two years after the effective date of the legislation, )

th) The project for fiood control along the American and Sacramento
Rivers, including improvements to the Natomas levees, and the project o
modify Folsom Dam were authorized by both the state und federal -
governments prior to Janiiary 1, 2002, Subsequently, in order 1o address
changingengineering standards and conditions, the United States Army
Corps of Engincers recommended, and Conpress approved, postauthomza.tmn
changes to these projects.

(i} In April 2007, the Sacramento Arca Flood Conirol Agency secured
the suppoit of property owners in the Ssceamento region for the imposition
of a special benefit assessment 10 fund the local share of the-cost of the tevee
improvement projects along the American and Sacramento Rivers, including
the Natomas area, and the project to modify Folsom Dam to-provide the
Sacramento region with at least a 200-year level of flood protection based
on current estimates of the runoff likely to be produced by such a floed -
event. .
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(i} This act modifies existing state authorizations for these projects to
ensure that the historic federal-state-local cost-sharing partmership which
has sustained these projects s continued and project construction moves
forward as quickly as possible. The constructed projects will increase the
ability of the existing flood control system to protect heavily urbanized
areas within the City of Sacramento and the Counties of Sacrametito and
Sutter against very rare floods.

(k) As evidenced by the environmental impact reports certified in

" connection with these projects, including the hydrology and hydrautics
impact analysis set forth in the environmental impact report prepared by
the Sacramento Akea Flood Control Agency with regard to local fundiag
mechanisms for comprehensive flood control improvements for the
Sacramento area dated Pebruary 2007, the increase in flood protection
associated with improving the Ammcan and Sactamento River levees and:
modifying Folsom Dara will be accomplished without altering or.otherwise
impairing the design flows and water surface elevations prescribed as part
‘of the Sacramentc River Flood Conticl Preject. Accordmgly, these
improvements will not result in significant adverse hydrautic impacts to the
tands protected by the Sacramento River Flood Control Project. Thus, it is
not necessary or appropriafe to require these projects to include hydraulic
mitigation.

() The projects authorized in Section 12670.14 of the Water Code will
increase the ability of the existing flood control system in the lower
Sacramento Valley to protect heavily urbanized areas within the City of
Sacramento and the Counties of Sacramento and Sutter against very rare
floods without altering the design flows and water surface elevations
presceibed as part of the Sacramento River Flood Control Project or
impairing the capacity of other segments of the Sacramento River Flood
Control Project to contain these design lows and fo maintain water susface
elevations. Accordingly, the projects authorized in that section will not
result in significant adverse hydraulic impacts to the lands protected by the
Sacramento River Flood Conirol Project and neither the Reslamation Board -

.not any other state agency shall require the authorized pmjecis to include
hydraunlic mitigation for these protected lands.

SEC. 2, Section 12670.14 of the Water Code is amended to read:

12670814, The following projects in areas within the City of Sacramento
and the Countles of Sacramento and Sutter are adopted and authorized at
an estimated cost to the state of the sum that may be appropriated by the
Legislature for statc participation upon the recommendation and advice of
the department or the Reclamation Board:

(a) The project for flood control in the Natorzas and North Sacramento
areas adopted and authorized by Congress in Section 9159 of the Departmerit
of Defense Appropriations Act of 1993 (Public Law L02-396) substantially

© in accordance with the recommendations of the Chief of Engincers in the

report entitled “American River Watershed Investigation” dated Iuly i,
1992,

9



Ch. 641 et —

{b) The project for fload control along the Ametican and Sacyamento |
Rivers adopted and authorized by Congress in Section 1061{a)(1} of the
Water Resources Development Act of 1996 substantially in accordance vrith
the recommendations of the Chief of Enginesrs in the report entitled
“American River Watershed Project, Califvinia” dated June 27, 1995, as
modified by Congress in Section 366 of the Water Resources Development
Act of 1999, and as further modified to include the project features necessary
to provide a 200-year level of flood protection along the American and
Sacramento Rivers and within the Natomas Basin as described In the final
engineer’s report dated Apdl 19, 2007, adopted by the Sacramento Area
Flood Control Agency,

..{%) The.project to_ modify. Folsom Dam adopted .and. authorized by

Congress in Section 101{2)(6) of the Water Resources Development Act of
1999, as described in the United States Army Corps of Engineers
Supplemental Information Report for the American River Watershed Project,
Califomnia, dated March 1996, as modified by the report entitled “Folsom
Dam Modification Report, New Outlets Plan,” dated March {998, prepared
by the Sacramento Area Flood Control Agency, and as further modified by
the Post-Anthorization Change Report, American River Watershed Project
{Folsom Dam Modification and Folsom Dam Raise Projects), dated March
2007, adopted by Congress in Section 3023 of the Water Resoutces
Development Act of 2007,

(d) (1Y The project for flood control, environmental restoration, and
recreation along south Sacranento County streams adopted and authorized
by Coungress in Section 101{2)(7) of the Water Resources Development Act
of 1999 as'described in the report of the Chief of Engineers entitled “South
Sacramente County Streams, California” dated October 6, 1998,

(2) Notwithstanding Section 12657, at the discretion of the Reclamation
Board, the Sacramento Arvea Flood Contrel Agency may provide, for the
project described in patagraph (13, the assurances of local cooperation
satlsfacmry to the Secretaxy of the Army, in accordance with Section 12657,
in lieu of assurances by the Reclamation Board.

SEC.3. Section 12670.16 of the Waier Code is amended to read:

12670.16. (a) MNotwithstanding any other provision of law, the
Sacramento Area Flood Control Agency's share of the nonfederal capital
costs ofdhe projects for fleod control authorized in Section 12670.14 shall
be caleulated i accordance with Seetion 12585.5, and the ageney shall be
reimbuised pursuant to Section 12585.5 for any costs of project features
that the agency advances on behalf of the department or Reclamation Board
if either of the following requirements is met:

(1) The advances are made i response 1o a federal request for payment
of the nonfederal share of the cost of the project.

(2} If the advances aye made for project features that have not yet been
authorized by Congress, the Reclamation Board has received a writen
determination by the federal government that the project features will likely
be authorized by Congress and, if so authorized, the advances will be eligible
for credit toward the nonfederal share of the cost of these features.
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(b} Prior to any reimbursement pursuant to subdivision (a), the agency
shall execute an agreement with the department under which it agrees to
indemnify and hold the state harmless from darmages due to the construction,
operation, or maintenance of those projects and agrees to operate, maintain,

repair, replace, and rehabilitate those projects, or provide the agreement of
its appropriate member agency to do so.. ;

95



Exhibit E



Oct 26 07 11.09a DFG User 200-745-1968 p.2

AESOUACES AGENCY '

US Fish & Wildlife Service R[]I  Department of Fish and Game

Sacramento Fish and Wildlife Office [ DEPARTM ENT Sacramentc Vallsy-Gentral
2800 Cottage Way, Room W-2605 FISHECAME Sierra Region

Sacramento, CA 95825 : ez 1701 Nimbus Road, Suita A
(816) 414-6600 - Rancho Cordova, CA 85670

FAX (916) 358-2812

FAX (916) 414-6712

John Bassett

Sacramento Area Flood Control Agency
1007 Seventh Street, 7 Floor
Sacramento, California 35814

Subject: Comments on the Sacramento Area Flood Control Agency’s September 2007,
Draft Environmental Impact Report on the Natomas Levee Improvement
Program Landside Improvements Project

Dear Mr, Basseit:

The U.S. Fish and Wildlife Service (Service) and California Department of Fish and Game (DFG)
(hereafter collectively referred to as the Wildlife Agencies) have reviewed the Sacramento Area
Floed Control Agency’s (SAFCA) September 2007, Draft Environmental Impact Report on the
Natomas Levee Improvement Program Landside Improvements Project (DEIR). As described in
the DEIR, the project objectives include: 1) complete the projecis necessary to provide 100-year
flood protection for developed areas’in the major floodplains of the Sacramento metropolitan area
{Sacramento) as quickly as possible, 2) provide urban-standard (“200-year”) flood protection for
developed areas in Sacramento’s major floodplains over time, and 3} ensure that new
development in the undeveloped areas of Sacramento’s major floodplains does not substantially
increase the expected damage of an uncontrolled flood.

As trustee for the State's fish and wildlife resources, the DFG has jurisdiction over the
conservation, protection, and management of fish, wildlife, native plants, and habitat necessary
for biclogically sustainable populations of such species. In that capacity, the DFG administers

. the California Endangered Species Act (CESA), the Native Plant Protection Act (NPPA), and
other provisions of the California Fish and Game Code that affords protection to the State's fish
and wildlife trust resources. The DFG also considers issues as related to the Migratory Bird
Treaty Act of 1918, as amended (16 U.S.C, 703-712) (MBTA). The Service is providing
comments in accordance with the Endangered Species Act of 1973, as amended (16 U.S.C. 1531
et seq.y (ESA), and the MBTA.

As our discussion below further explains, the DEIR does not adequately address the impacts of
the proposed project on fisheries and aquatic and terrestrial biological resources, or the Natomas
Basin Habitat Conservation Plan’s (NBHCP) Operating Conservation Program. In particular, the
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Mr. John Bassett

DEIR in some instances does not include mitigation measures that are enforceable, in some cases
does not provide <ietails and assurances for achieving successfui mitigation. and defers mitisation
details to some future time.

The effects analysis and proposed conservation strategy in the DEIR have not been evaluated by
the Service to determine their consistency with Federal Endangered Species Act requirements.
Such evaluation wouid occur during informal and formal consultation purscant to section 7 of the
ESA. At that time, the Service would use information provided by SAFCA and information
otherwise available to the Service to determine the extent of effects to federally-listed species.

Backgroend Information

The Wildlife Agencies met with representatives of SAFCA and its preject consultant, EDAW, on
September 23, 2006, May 10, 2007, and May 17, 2007, to discuss proposed levee improvement
projects in the Natomas Basin and to discuss our concerns. In these meetings, the Wildlife
Agencies emphasized the importance of minimizing the effects of SAFCA’s proposed projects
on federally and State listed species, as well as on existing and pending habitat conservation
plans. The Wildlife Agencies also wrote a letter expressing the above concerns for the
November 2006, Local Funding Mechanisms for Comprehensive Flood Control Improvements in
the Sacramento Area Draft Environmental Impact Report. The DFG wrote a letter for the Notice
of Preparation for the draft Environmental Impact Report for the Natomas Levee Improvement
Program Landside Improvements Project expressing various concerns regarding potential
impagcits to biological resources. The Wildlife Agencies reiterate and expand upon their
comments and concerns below.

Enforeceable Mitigation Measures

CEQA Guidelines §§15126.4 (a)(1)(B) states that formulation of mitigation measures should rot
be deferred until some future time. Table ES-1 lists a number of mitigation measures for
fisheries and aquatic resources {i.e. mitigation measures 3.6a and 3.6b), and terrestrial biological
resources (i.e. mitigation measures 3.7a, 3.7b, 3.7¢, 3.7d, 3.7£, 3.7h, and 3.7i), that rely on future
approvals or agreements with the Wildlife Agencies, entities entrusted with carrying out the
NBHCP’s permit conditions (Natomas Basin Conservancy (TNBC)), and agencies entrusted with
providing public safety (Federal Aviation Administration (FAA) approval over mitigation on
proposed borrow site / Sacramento Airport buffer lands), as a means to bring identified
significant environmental effects to below a level that is significant. In some cases (i.e. impact
3.7a on page 3.7-14), the DEIR states “specific requirements have not been established to ensure
that appropriate habitat conditions have been provided to adequately replace the values that
would be lost.” Because there is no guarantee that these approvals or cooperation with all of the
above entities will ultimaiely occur, the Wildlife Agencies believe that the above mitigation
measures are unenforceable and do not bring the impacts to fisheries and aquatic resources to
below a level that is significant.

Mitigation measures should establish performance standards to evaluate the success of the
proposed mitigation, provide a range of options to achieve the performance standards, and must
commit the lead agency to successful completion of the mitigation. Mitigation measures should
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also describe when the mitigation measure will be implemented, and explain why the measure is
feasible. Therefore, the Wildlife Agencies recommend that the mitigation measures described in
sections 3.6 and 3.7, and summarized in Table ES-1, include measures that are enforceable and
do not defer mitigation details to some future time. The DEIR should identify the following
items: how each measure will be carried out; who will perform the measures; when the measures
will be performed; and the performance standards and mechanisms for achieving success, and an
assured source of funding to acquire and manage identified mitigation lands. The DEIR could
describe a range of enforceable mitigation measures that will be implemented in instances where
approval and cooperation with the entities identified above either does or does not ocecur.

Potential Impacts on Federally- and State-Listed Species

The proposed activities described in the DEIR may resuit in adverse affects to several federally-
and State-listed species, including the giant garter snake (Thamnophis gigas; GGS), and the
Swainson’s hawk {Buteo swainsoni; SWH).

GGS

The propesed activities described in the DEIR would result in impacis to upland and aquatic
habitats for the GGS. Direct and indirect impacts could include the loss and displacement of
individuals, the temporary distorbance of habitat, and road mortality. SAFCA states in the DEIR
that “measures. ..shall be implemented to minimize the potential for direct injury or mortality of
individual giant garter snakes during project construction. Such measures shall be finalized in
consultation with DFG and USFWS, and are likely to include worker awareness training, timing
of initial ground disturbance to correspond with the snake’s active season...dewatering aquatic
habitat before fill, conducting preconstruction surveys, and conducting biological monitoring
during construction.” The effects analysis and proposed conservation strategy in the DEIR have
not been evaluated by the Service to determine their consistency with Federal Endangered
Species Act requirements. Such evaluation would occur during section 7 consultation.

According the Service’s conservation measures for GGS, construction activities occurring within
GGS habitat should be completed between May 1 and October 1. This is the active period for
GGS, and the potential for direct mortality is lessened during this time because it is expected that
the snake will actively move and avoid danger. Construction activities that extend beyond
October 1 may adversely affect the GGS by limiting its ability to find and utilize suitable upland
habitat for winter hibernation, by hindering its dispersal behavior, and by exposing it to increased
risks of injury and mortality from predation, exposure, entombment, vehicular traffic, and
construction equipment as the snake may be forced to disperse through and/or around the
construction site in response to habitat changes and seasonal indicators. If it appears that
construction may not be completed by October 1, additional conservation measures, including
compensation, may be necessary to minimize these effects. The project proponent should contact
the Service through a lead Federal agency no later than July 15 of the year in question to allow
for adequate time to consider and process a request to extend the GGS work period construction
window. The Service may consider this request, particularly if construction is at least 80 percent
complete by October 1.
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The DEIR also states “although the [GGS} habitat loss would be compensated for by habitat
creation and preservation, a plan has not yet been prepared specilying how canals and marsh that
are designed to provide giant garter snake habitat would be managed to ensure that the
appropriate habitat conditions are provided”, and “SAFCA shall develop and implement a plan to
address management of aguatic (i.e., GGS/Drainage Canal and marsh/seasonal wetland habitat)
and adjacent upland habitats that are created and rice fields that are preserved as part of the
project in order to ensure that the performance standard of no net loss in function and value of
giant parter snake habitat is met...the management plan for the giant garter snake habitat creation
and preservation components of the project shall be reviewed and approved by USFWS and DFG
before project implementation. Authorization for take of giant garter snake under ESA and
CESA shall be obtained. All measures subsequently adopted through the permitting process shall
be implemented.” These commitments require more specificity and explanation in the DEIR in
order to evaluate their adequacy and feasibility to protect the GGS and its habitat in the basin.

SWH

The proposed activities described in the DEIR would result in impacts to nesting and foraging
habitats for the SWH. Direct and indirect impacts could include the loss and displacement of
individuals, the disturbance of habitat, and mortality. SAFCA states in the DEIR that “the
primary engineering and construction contractors shall ensure, through coordination with a
qualified biologist retained by SAFCA, that staging areas and access routes are designed to
minimize disturbance of known Swainson’s hawk nesting territories. The biologist shall conduct
preconstruction surveys to identify active nests within 0.25 mile of construction areas, in
accordance with DEG guidelines. Surveys shall be conducted in accordance with NBHCP
requirements and Recommended Timing and Methodology for Swainson’s Hawk Nesting
Surveys in California’s Central Vailey (Swainson’s Hawk Technical Advisory Committee 2000).
If an active nest is found, an appropriate buffer that minimizes the potential for disturbance of the
nest shall be determined by the biologist, in coordination with DFG. No project activities shall
commence within the buffer area until a qualified biologist confirms that the nest is no longer
active or the birds are not dependent on it. Monitoring shall be conducted by a qualified biologist
to determine whether project activity results in detectable adverse effects on the nesting pair or
their young. The size of the buffer may vary, depending on the nest location, nest stage,
construction activity, and monitoring results. If implementation of the buffer becomes infeasible
or construction activities result in an unanticipated nest disturbance, DFG shall be consulted to
determine the appropriate course of action.”

The DFG believes that impacts to and take of SWH could occur by project related activities
within % mile of an occupied SWH nest. In order to reduce impacts to a level below significance
for nesting SWH, the DFG recommends that the DEIR commit SAFCA to undertake the
minimization measures described in the DEIR and quoted in the preceding paragraph, and if
construction activities are expected to occur within 0.5 miles of an occupied nest, SAFCA will
consuit with DFG and. if necessary. obidin an incidental ftake pennit issued pusuani v Fisis and
Game Code section 2081.

For the SWH, SAFCA states in the DEIR that “SAFCA shall develop and implement a plan to
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address management of grassland habitats that are created as part of the proposed project in order
to ensure that the performance standard of no net loss of sensitive habitat is met. The
management plan shall, at a minimum, establish specific success criteria for habitat creation,
specify remedial measures to be undertaken if success criteria are not met {e.g., supplementary
plantings and additional monitoring), and describe short- and long-term maintenance and
management of the features. Long-term protection of the created features and funding for their
management shall be provided through appropriate mechanisms to be determined by SAFCA,
DFG, and other entities cooperating in implementation of the proposed project.” These
‘commitments require more specificity and explanation in the DEIR in order to evaluate their
adequacy and feasibility to protect the SWH and its habitat in the basin.

As described in “Enforceable Mitigation Measures™ above, because there is no guarantee that
approvals or agreements with TNBC, FAA, USFWS, and DFG (which are necessary to carrying
out the mitigation measures described in the DEIR) will ultimately occur, the Wildlife Agencies
believe that the above mitigation measures are unenforceable and do not bring the impacts to the
GGS and SWH to below a level that is significant. Therefore, the Wildlife Agencies recommend
that the mitigation measures described in sections 3.7d and 3.7f, and summarized in Table ES-1,
include measures that are enforceable and do not defer mitigation details to some future time.
The DEIR should identify: how the mitigation measures will be cartied out; who will perform the
measures; and when the measures will be performed. The DEIR should also identify measureable
performance standards and mechanisms for achieving success, and describe an assured source of
funding to establish and manage identified mitigation lands. The DEIR could describe a range of
enforceable mitigation measures that will be implemented in instances where approval and
cooperation with the above agencies and entities either does or does not occur, A mitigation plan
for establishing habitat lands to offset the significant impacts to SWH foraging and nesting
habitats and GGS aquatic and upland habitats should be developed in coordination with and
subject to approval by the Wildlife Agencies. The plan should include a plan for establishing
habitat and vegetation components, a monitering plan (a mininum of 5 years), appropriate
success criteria, and a remediation plan in the event that success criteria are not met. The
mitigation plan should identify who will hold ownership of the parcel(s), who will manage the
parcel(s), and what funding will be used to manage such lands in perpetuity.

CESA

A California Endangered Species Act (CESA) Permit must be obtained if the project has the
potential to result in take of species of plants or animals listed under CESA, either during
construction, or over the life of the project. The proposed project may result in take of GGS and
SWH. Issuance of a CESA permit is subject to CEQA documentation; therefore the CEQA
document must specify impacts, mitigation measures, and a mitigation menitoring and reporting
program. If the project will impact CESA listed species, early consultation is encouraged, as
significant modification to the project and mitigation measures may be required in order to obtain
a CESA permit. A CESA permit may only be obtained if the impacts of the authorized take of
the species is minimized and fully mitigated and adequate funding has been ensured to
implement the mitigation measures. The DFG may only issne a CESA permit if DFG determines
that issuance of the permit does not jeopardize the continued existence of the species. The DFG
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will make this determination based on the best scientific information available, and shall include
consideration of the species’ capability to survive and reproduce, including the species known
population trends and known threats to the species. Issuance of a CESA permit may take up to
180 days from receipt of an application from the applicant. Therefore, the DFG recommends that
the DEIR also include a discussion of known threats to, and population trends of, GGS and
SWH, and includes a mitigation monitoring and reporting program which at a minimum includes
a range of enforceable mitigation measures, including identifying: how the measure will be
carried out; who will perform these tasks; when the tasks will be performed; and provide details
for achieving success, including funding to establish and manage identified mitigation lands.

Potential ¥mpacts on Burrowing Owl and other Special-Status Birds

According to the California Natural Diversity Database (CNDDB) and as described in the DEIR,
burrowing owls (Athene cunicularia; BUOW) are known to occur within the project vicinity.
Fish and Game Code section 3503.5 protects raptors, and their nests and eggs. The DEIR states
that “the biologist shall conduct preconstruction surveys to identify active special-status bird
nests and occupied BUOW burrows within 500 feet of construction areas. Surveys for nesting
birds shall be conducted before project activities are initiated during the nesting season (March
1-July 31), and surveys for BUOW shall be conducted before project activities are initiated at
any time of year. Surveys shall be conducted in accordance with NBHCP requirements. If an
active nest or occupied nest burrow is found, an appropriate buffer that minimizes potential for
disturbance of the nest shall be determined by the biologist, in coordination with DFG. No
project activities shall commence within the buffer area until a qualified biologist confirms that
the nest is no longer active or the birds are not dependent on it. Monitoring shall be conducted by
a qualified biologist to ensure that project activity does not result in detectable adverse effects on
the nesting pair or their young. The size of the buffer may vary, depending on the nest location,
nest stage, construction activity, and monitoring results. If an occupied BUOW burrow that does
not support an active nest is found, SAFCA shall develop and implement a relocation plan, in
coordination with and subject to approval of DFG and USFWS and consistent with requirements
of the NBHCP. Because the project would generally result in temporary disturbance of BUOW
habitat or conversion from one suitable habitat type to another, relocation is likely to include
passive exclusion (via one-way doors at the burrow entrances) of owls from the project site. The
owls would then be able to reoccupy the area after constructton is coraplete. Implementation of
the above measure would ensure that destruction of occupied BUOW burrows and loss of active
nests of this and additional special-status bird species are avoided.”

The mitigation measures described in the DEIR for the BUOW are not adequate to minimize
impacts to a level below significance, because no permanently protected available suitable
nesting habitat, no foraging habitat, and no long-term management and monitoring of the
mitigation measures are provided. We recommend that the following mitigation measures
should also be included in the DEIR (which are described in the Department of Fish and Game’s
{DFG) 1994 “Staff Report on Burrowing Owl Mitigation,”):

1. Occupied burrows should not be disturbed during the nesting season (February 1 through
August 31) unless a qualified biologist approved by the Department verifies through non-
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invasive methods that either: (1) the birds have not begun egg-laying and incubation; or
(2) that juveniles from the occupied burrows are foraging independently and are capable
of independent survival.

2. To offset the loss of foraging and burrow habitat on the project site, a minimum of
6.5acres of foraging habitat (calculated on a 100 m {approx. 300 ft.} foraging radius
around the burrow) per pair or unpaired resident bird, should be acquired and
permanently protected. The protected lands should be adjacent to cccupied BUOW
habitat and at a location acceptable to the Department. Protection of additional habitat
acreage per pair or unpaired resident bird may be applicable in some instances.

3. When destruction of cccupied burrows is unavoidable, existing unsuitable burrows
should be enhanced (enlarged or cleared of debris) or new burrows created (by installing
artificial burrows) at a ratio of 2:1 on the protected lands site

4. If owls must be moved away from the disturbance area, passive relocation techniques (as
described below) should be used rather than trapping. At least one or more weeks will be
necessary to accomplish this and allow the owls to acclimate to alternate burrows.

5. The project sponsor should provide funding for long-term management and monitoring of
the protected lands. The monitoring plan should include success criteria, remedial
measures, and an annual report to the Department.

Passive Relocation ~ With One-Way Doors: Owls should be excluded from burrows in the
immediate impact zone and within a 50 meter (approx. 160 fi.) buffer zone by installing one-
way doors in burrow entrances. One-way doors (e.g., modified dryer vents) should be left in
place 48 hours to insure owls have left the burrow before excavation, Two natural or artificial
burrows should be provided for each burrow in the project area that will be rendered
biologically unsuitable. The project area should be monitored daily for one week to confirm
owl use of burrows before excavating burrows in the immediate impact zone. Whenever
possible, burrows should be excavated using hand tools and refilied to prevent reoccupation.
Sections of flexible plastic pipe should be inserted into the tunnels during excavation to
maintain an escape route for any animals inside the burrow.

Passive Relocation - Without One-Way Doors: Two natural or artificial burrows should be
provided for each burrow in the project area that will be rendered biologically unsuitable. The
preject area should be monitored daily until the owls have relocated to the new burrows. The
formerly occupied burrows may then be excavated. Whenever possible, burrows should be
excavated using hand tools and refilled to prevent reoccupation. Sections of flexible plastic
pipe should be inserted into burrows during excavation to maintain an escape route for any
animals inside the burrow.

Potential Impacts on Sensitive Plants
The DEIR describes that three special status plants species have potential to oceur in aquatic
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habitats within the project area, including rose mallow (Hibiscus lasiocarpus), Delta tule pea
(Lathyrus jepsonii var. jepsonir), and Sanford’s arrowhead (Sagiftaria sanfordii). The DEIR
states that “the proposed project would result in permanent and terporary direct effects on
irrigation/drainage ditches, canals, and reservoir that provide potentially suitable habitat for these
species”, and “fill and disturbance of these habitats could result in adverse effects on special-
status plants, if present.” As mitigation for these potential impacts, the DEIR states that “before
any ground-disturbing project activities begin, a qualified biologist retained by SAFCA shall
conduct surveys for special-status plants in appropriate habitat within the project footprint, in
accordance with USFWS and/or DFG guidelines and at the appropriate time of year when the
target species would be clearly identifiable. If no special-status plants are found during focused
surveys, no further action shall be required”, and “if special-status plants are found, areas of
occupied habitat shall be identified and the primary engineering and construction contractors
shall ensure, through coordination with the biologist, that staging areas and access routes are
designed to minimize disturbance of these areas. All occupied habitat that is located adjacent to
construction areas, but can be avoided, shall be protected by temporary fencing during
construction. If special-status plants are present in areas that cannot be avoided, plants that
would be affected shall be transplanted to the GGS/Drainage Canal, if feasible. If this is
infeasible (i.e., because the created habitat is not suitable at the time transplantation is required),
an alternative transplantation location (e.g., TNBC preserves), approved by USFWS and DFG,
shall be utilized. A plan to address management of the transplanted populations and their habitat
shall be developed.”

The DFG has found that transplanting many herbaceous plants is typically unsuccessful, and
should be considered experimental. In oxder to bring the impacts identified above to below a
level that is significant, the Wildlife Agencies recommend that the mitigation measures described
in sections 3.7b, and summarized in Table ES-1, include a requirement that seasonally
appropriate floristic surveys be conducted in areas of suitable habitat for sensitive plants in a
manner consistent with the Guidelines for Assessing the Effecis of Proposed Projects on Rare,
Threatened, and Endangered Plants and Natural Cammunities (DFG 2000), provide a detailed
justification for transplanting the above three plant species, and include additional measures to
increase the chance of success, such as collecting and propagating seed in an approved nursery to
provide additional plantings in an appropriate mitigation site, and performing transplantation
actions when the plant is dormant. A mitigation plan approved by the DFG should be developed,
which includes a planting plan, monitoring plan, success criteria, and a remediation plan in the
event that success criteria are not met. Mitigation lands should be protected and managed in

perpetuity.

Potential Impacts on the Natomas Basin Habitat Conservation Plan

While the Wildlife Agencies acknowledge that the proposed projects described in the DEIR are
not utban developments, the proposed projects are likely to result in significant effects to listed
species in the Natomas Basin as a result of habitat modification and disturbance, and are likely to
adversely affect the implementation of the Natomas Basin Habitat Conservation Plan (NBHCP;
City of Sacramento ef al. 2003). The NBHCP’s ITPs cover the take of 22 plant and animal
species, many of which are listed as endangered or threatened under the Californja Endangered
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Species Act and/or the Federal Endangered Species Act.

The effectiveness of the NBHCP’s Operating Conservation Program is explicitly premised upon
the City of Sacramento’s commitment to limit total development to 8,050 acres within the City’s
Permit Area, Sutter County’s commitment to limit total development to 7,467 acres within Sutter
County’s Permit Area, and the expectation that total development within the basin would not
exceed 17,500 acres. The proposed levee improvement project would result in disturbance or
destruction of GGS and SWH habitat in the Natomas Basin above the level analyzed under the
NBHCP and in particular, sensitive habitat areas for the species. Thus, the proposed action has
the potential to impact the effectiveness of the NBHCP’s conservation strategy designed to
protect the GGS and SWH. On September 7, 2005, Judge Levi issued a decision in the Federal
NBHCP litigation, which cautioned in footnote 13 of that decision that “the Service and those
secking an ITP in the future will face an uphill battle if they attempt to argue that additional
development in the Basin beyond the 17,500 acres will not result in “jeopardy” to GGS and
SWH. The ITPs issued to the Conservancy authorized the take of covered species associated
with the restoration, enhancement, operation, and management of 7,758.5 acres of upland,
managed marsh and rice preserves set aside as mitigation for the City’s and Sutter County’s
development activities under the NBHCP. Approval of additional development in the Natomas
Basin would likely make it more difficult for the Conservancy to fulfill its obligations under the
NBHCP. Such development could result in isolation of the Conservancy’s preserve lands, thus
threatening the Conservancy’s ability to implement the NBHCP®s operating conservation

program,

SAFCA states in the DEIR that “SAFCA shall coordinate with TNBC to determine the most
effective means of ensuring that the small encroachment onto reserves that would result from
project implementation does not adversely affect the ability to meet the minimum-size and
mitigation-ratio requirements of the NBHCP, require revision of existing management plans,
and/or affect revenue-generation requirements. SAFCA shall, in coordination with TNBC,
identify and implement necessary actions to ensure that encroachment does not jeopardize
successful implementation of the NBHCP. Such actions may include direct supplementation of
TNBC funding to offset losses in revenue generation, management of portions of the reserve that
are encroached upon by project facilities in a manner that is consistent with current habitat
requirements, and/or acquisition of additional land to replace portions of reserves that are
encroached upon. Actions shall be approved by TNBC, USFWS, and DFG and shall be
implemented by SAFCA before encroachment occwrs.”  As described in the “Enforceable
Mitigation Measures™ section of this letter above, becanse there is no guarantee that approvals or
agreements with TNBC, USFWS, and DFG will ultimately occur or even whether the proposed
mmeasures to minimize iropacts to TNBC reserve lands are feasible, the Wildlife Agencies believe
that the above mitigation measures are unenforceable and do not bring the impacts to the
NBHCP’s Operating Conservation Program to below a level that is significant. Therefore, the
Wildlife Agencies recommend that the mitigation measares described in sections 3.7a-g and 3.7],
and summarized in Table ES-1, include measures which are enforceable and do not defer
mitigation details to some future time. The DEIR could describe a range of enforceable, feasible
mitigation measures that will be implemented in instances where approval and cooperation with
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these other entities either does or does not accur.

Conclusion

Thank you for the opportunity to review this project. As the Wildlife Agencies have previously
stated in person, we are concerned about the effects of the proposed project on federally- and
state-listed species, and on the efficacy of the NBHCP and the existing ITPs. The DEIR does not
adequately address the effects of the proposed project on the GGS, SWH, BUOW, and various
sensitive plants in particular, and more generally, on the NBHCP’s operating conservation
program. We remain committed to working with SAFCA to ensure that the impiementation of
the proposed project avoids and minimizes effects on listed species and remains consistent with
the conservation strategies and operating conservation programs of pending and existing habitat
conservation plans.

Pursuant to Public Resources Code Sections 21092 and 210922, the DFG requests written
notification of proposed actions and pending decisions regarding this project. Written
notifications should be directed to the DFG Sacramente Valley/Central Sierra Region, 1701
Nimbus Road, Suite A, Rancho Cordova, Califorma 95670. The Service also requests
notification of any actions on the proposed project. Written notification can be submitted to the
Service at the letterhead address.

Please contact Jana Milliken, the Acting Sacramento Valley Branch Chief, or Jennifer Hobbs,
Staif Biologist, of the Service at (916} 414-6645, and Todd Gardner, Staff Environmental
Scientist, at (209) 745-1968, or Jeff Drongesen, Senior Environmental Scientist, at (916) 358-
2619, of the DFG if you have any questions or concerns regarding this letter.

Sincerely,

ducar Y Y00, 73“‘ }QMP

Susan K. Moore gyKent Smith
Field Supervisor Acting Regional Manager
U.S. Fish and Wildlife Service California Department of Fish and Game

o

Larry Combs, Administrator, County of Sutter, Yuba City, CA

Roger Dickinson, Sacramento County Board of Supervisors, Sacramento, CA
Tom Buford, City of Sacramento, Sacramento, CA

John Roberts, The Natomas Basin Conservancy, Sacramento, CA

Jeff Drongesen, California Department of Fish and Game, Rancho Cordova, CA
Todd Gardner, California Department of Fish and Game, Rancho Cordova, CA
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CHARITY KEnvon vy’ W“’ KEITH Wacner
B Y:’:'ATES r g Jason FLANDERS

3400 CoTrace Way, Suirg K, SACRAMENTO, CALIFORNIA 95825
916.609.5000 FAX 816.609.5001
WWW.KENYONYEATES.COM

December 19, 2007

Benjamin Carter, President. and Members
The Reclamation Boarg

3310 El Camino Avenue, Room LL40 -
Sacramcnto, CA 95821

ATIN: Jay Punia, General Manager

highlights where we believe SAFCA has prejudicially abused its
discretion by failing to follow the California Environmenta] Quality Act’s (“CEQA™) mandatory
environmental review procedures, resulting in their C EQA document being inadequate.
Although Application No. 18159.2 only brings to The Reclamation Board the south side levee
improvements along the Natomnas Cross Canal, our clients’ comments on the legal inadequacy of
the EIR’s evaluation of the Natomas Levee Improvement Program apply to this portion of the
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project, and [ am, therefore, incorporating the comments in this letter and jts exhibits for
purposes of The Reclamation Board’s proceeding.'

Garden Highway Community Association Has Challenged SAFCA’s Approval

Reclamation Board is identifted in SAFCA’s certified EIR as a responsible agency by virtue of
its regulatory authority in granting levee and floodway encroachment permits.?

any of the overflow basins thereof, or upon any land susceptible to-overflow
therefrom, shall be approved by the board before construction is commenced 3

In response to a comment from Reclamation District 2035 regarding The State Reclamation ™
Bc:ard’sjuris<:h'cti<m,4 SAFCA responded,

The Reclamation Board has approval authority over portions of the NLIP
Landside Improvements Project. The NLIP Landside Improvements Project
would not alter water surface elevations and therefore woulq not increase flooding

potential in the SRFCP.S
N

_'ﬁ-‘—w“—. —— ) .
' It is not clear why SAFCA is not seeking a permit from The Reclamation Board for the Sacramento River East
Levee Phase | Improvement Project (Reaches 1 through 4B). .
*NLIP Landside Improvement DEIR, Sacramento Area Flood Control Agency (EDAW, Sept. 2067) p. 1-4,
3 California Water Code, Section 8710 ’
NLIP Landside Improvements Project FEIR, SAFCA (EDAW, Nov. 2007), p. 3-68

*NLIP FEIR, p. 3-71,
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We criticized SAFCA for segmenting the envitonmental review of its landside levee
improvements.® It appears SAFCA is continuing to segment the review of its landside levee
improvements by forwarding only a portion of the 2008 construction project that it approved on
November 29, 2007, for review by The Reclamation Board. it would appear Section 8710 of the
Water Code gives The State Reclamation Board coraplete jurisdiction over SAFCA’s Natomas

Levee Improvement Program.

As a responsible agency The Reclamation Board must comply with CEQA; specifically, the
duties of a responsible agency described in section {3096 of the CEQA. Guidelines.
Additionally, as a responsible agency, an inadequate CEQA document i3 a legal basis for the
Board of Reclamation 1o deny this app!ication.” - '

SAFCA’s EIR Failed to Compare Project impacts Against Baseline Conditions

SAFCA's EIR has failed to evaluate the environmental consequences of its proposed levee
impraovement program against the existing baseline environmental conditions.® During the staff
presentation of the proposed levee improvement project at the November 29, 2007 SAFCA
hearing, Joseph D. Countryman, President of MBK Engineers explained the hydraulic modeling
that was used in determining that SAFCA’s project would not change the river’s elevation. The
attached diagram at Exhibit 2 entitled “Cross-section: Sacramento River at USGS River Mile
76.1 (looking downstream),” was used by Mr. Countryman to show graphically the assumptions
that went into MBK’s computer model. This Cross-section of the Sacramento River
demonstrates that the East side levee is higher than the west (Yolo) side levee.” SAFCA’s
project increases the height of the east side fevee to provide the necessary freeboard to meet the
new FEMA standards. MBK’s computer model assumes that the west side levee will be raised
to the'40 foot elevation line (see the red cap on the west side levee). In other words, MBK’s
computer madel is based on a hypothetical situation ~ that the levees on the Yolo County side of
the River have already been raised beyond their actual height. However, CEQA requires the lead
agency to compare the impacts of its prcgaoscd oroject against the existing environmental
conditions, not a hypothetical sitdation.'” The real, existing, on-the-ground condition is the
actual height of the west side levee without the non-existent additional height as indicated on the
diagram by the red cap. Furthermore, Mr. Countryman also testified that he had te input
additional fictitious data into the model in order to get the results desired by SAFCA, specifically
that the levees upstream of the Natomas levees are currently stronger than they actuaily are and
that these ievees would not fail prior to the existing Natomas levees, which he stated was not the

actnal case.

S Exhibit 1, pp. 10-12.

T California Codeof Regulations, Tit. 23, Div. 1, Ch. 1, Art. 3, §15. subd. (c).

# See Exhibit 1, pp. 8-10,

# Atan Qctober 19, 2007 Reclamation Board Hearing Mr. Countryman provided an overview of the Natomas Levee
Project in which he stated: “The existing levee in Natomas is over 2 feet higher than the levee across the river on the
west side of the Sacramento River”” Anexcerpt from the transcript of the meeting is attached as Exhibit 3 to this
letter. Mr. Countryman’s quote is at p. 247, tines 5 through 7.

*° Save Our Peninsula Committee v. Monterey County Board of Supervisors (2001) 87 Cal.App.4™ 99, 121.
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If you use baseline conditions and the design 200-year water surface for the Natomas Levee
Improvement Program, you can see that the designed water surface elevation (the blue line
Iabeled “200-yr NLIP Design W5 (no failures)” is three to four feet higher than the west side
levee. This means that the Jands on the west side of the river are going to be flooded when the
Sacramento River reaches the new 200-year designed elevation for the east side levee
improvements. This would “expose people or structures to a significant tisk of loss, injury or
death involving flooding, including flooding as a result of the failure of a levee.”"’

SAFCA’s Levec Improvement Project Jeopardizes Adjacent Jurisdictions and Properties

Reciamation District 1001 comumented on SAFCA’s DEIR pointing out that by raising the south
levee along (he Natormas Cross Canal SAFCA could be jeopardizing RD 1001°s lower north
levee and lands on the north side of the canal.'? Several property owners also raised concerns
about the impact raising the south levee would have on properties to the north protected by the

lower south levee. !}

Reclamation District 2035 subimitted a comment letter on SAFCA’s DEIR criticizing SAFCA’s
flood modcling and for protecting the Natomas Basin at the risk of flooding other areas.'

The Reclumation Board inay deny a permit if the proposed work could jeopardize directly or
indirecty the physical integrity of levees or other works, or increase the damaging effects of
flood flows.”” Comments by landowners and the two reclamation districts directly affected by
SAFCA’s proposed action raise serious concerns about the risk of flooding in other areas, It
would appear that SAFCA is creating a “levee parity” problem for neighboring jurisdictions by
raising its lovees three feet higher than the levees on the opposite sides of the Cross Canal and
the Sacramunto River, thus making these areas more vuinerable to flooding, When discussing
another proposed project with a levee raise of only one foot on the Sacramento River, your Chief
Enginecr recently stated publicly that the Board of Reclamation staff “, . .can’t endorse such an
improvemunt because it would create a “levee parity” problem.” " The proposed SAFCA
project would raise levees three feet on one side of the river, creating an even larger levee parity
problem than the one cited by your Chief Engineer.

The members of our client organization who live on the riverside of the east side levee
improvements are concerned that Yolo County will respond to SAFCA’s project and will raise
the west siule levee, Then the blue line that represents the “200-yr NLIP Design [Water
Surface]” wili flood those homes on the riverside of the new improved levees. SAFCA’s flood

" CEQA Guidelines, Appendix G. Environmental Checklist, Sample Question, V1L Hydrology and Water Quality,
Ttem (i)

2 NLIP Lan.side Improvements Project FEIR, SAFCA, (EDAW, Nov. 2007), p. 3-56.

BNLIP FEL, pp. 3-291,-293, & -37 1.

Y id at p. 3-59 through 3:62.

'3 California Code of Regulations, Tit. 23, Div. 1, Ch. 1, Art. 3, §15, subd. (a)(1) & (7).

' See Exhibit C (Sacramento Bee article entitled “Riverfront: Plans to extend walkways face large hurdles”)
atiached to Exhibit 1, the November 27. 2007 letter from Bill Yeates to SAFCA Chair Heather Fargo.
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modeling ever addressed this situation, because it never evaluated the height of the residences
side of the levee.

on the woes

SAFCA = ed to Evaluaie An Alternafive That Lowers The River’s Elevation

Because © .FCA failed fo evaluate the environmental effects of its project against existing
vironmental conditions, SAFCA’s environmental document has been severcly skewed

baseline -+

to favor - proposed project, at the expense of a comprehensive review of alternatives to the
proposcs - mject. Despite many comments by adjacent landowners and R 2035, SAFCA never
consider:. a feasible alterative to ifs project that woutld lower the elevation of the river at flood
stage, - - than raise the height of the levees.!” Comments suggested lowering the existing
weirs ar, viding set back levees. Despite acknowledging that the existing levee sysiem
constric’- v river causing “chronic erosion and seepage,” $SAFCA simply dismissed

evalual’ sy alternative that would tower the elevation of the river by improving or expanding
the usc - v existing bypass system. Neither the public nor public decision-makers were.given
the oppe . : :ity to compure the effects of an alternative that lowered the height of the river to the

propose..  ggram SAFCA is promating.

The Rev™  rution Board may also deny SAFCA’s project based on the fact that SAFCA’s EIR is
inadear 7

Onbeh: * Fthe Garden Highway Community Association, we wrge The Reclamation Board to
deny 57 - s application because the lead agency’s EIR does not comply with CEQA and its
levee i vement project will jeopardize other area levees, adjacent properties, structures,
residen: vl will, therefore, increase flood damage in these areas.

Sincere

sl

Bill Y-

ce: t

" Buer, Executive Director, SAFCA

7 See, e, i FEIR, pp. 3-64, 3-134, 3-179, 3-208, 3-212, 3-218, 3-232, 3-257.

BNLIP L p 344
¥ Califo: © “ode of Regulations, Tit, 23, Div. {, Ch. 1, Art. 3, §15, subd. (c).
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October 29, 2007

VIA E-MAIL (Email: BassettJ@SacCOunty.net)
and 11.S. MAIL

Mr. John Bassett

Sacramento Area Flood Control Agency
1007 7® Street, 7™ Floor

Sacramento, CA 95814

Re:  Comments on SAFCA’s Landside Improvements Project and Bank
Protection Project Draft Environmental Impact Reports

Dear Mr. Bassett:
A, Introduction

This letter provides Reclamation District 2035’s (“RD 2035”) joint comments on both Draft
Environmental Impact Reports for the Natomas Levee Improvement Program Bank Protection
Project, SCH# 2007062017, (“Bank Project”) and the related Natomas Levee Improvement
Program Landside Improvements Project, SCH# 2007062016, (*Landside Project™). RD 2035 is
providing a single response letter in light of the Sacramento Area Flood Control Agency’s
(“SAFCA’s”) decision to simultaneously release both DEIRs (i.e., the “Landside DEIR” and the
“Bank DEIR™) for public review. Both DEIRs involve different parts of the same project, which is
part of one overarching program that was evaluated in SAFCA’s Local Funding Mechanisms
Program DEIR (“Programmatic DEIR”). RD 2035 intends that all the comments in this joint
comment letter be submitted separately to each DEIR and responded to separately by SAFCA in
both the Landside and Bank FEIRs.

B. Reclamation District 2035

Reclamation District 2035 {"RD 2035™) was formed in 1919 to provide levee maintenance and
drainage services to approximately 20,500 acres of land in Yolo County near the City of Woodland.
RD 2035 is a local public entity that has legal authority and jurisdiction under Water Code Section
50000 et. seq to implement flood control programs and projects that reconstruct, replace, improve,
or add to facilities as defined in Public Resources Code Section 3096.8053(3). RD 2035’s service

G AT Law
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area includes the Conaway Ranch property. The Conaway Ranch property covers over 17,000 acres
on the west side of the Sacramento River between the cities of Davis and Woodland. Approximately 40
percent of the Ranch is located within the Yolo Bypass and the remainder lies west of the bypass. Both
RD 2035 and the Conaway Preservation Group, LLC, which manages the Conaway Ranch, are actively
involved in encouraging and seeking solutions to the region’s flood problems while conserving open
space, agriculture, and rural and environmental values.

C. SAFCA is Protecting Natomas at the Risk of Flooding Other Areas

SAFCA is attempting to proceed with levee improvements to only one side of the Sacramento
River. While this approach may be more convenient for SAFCA, it represents a myopic focus on
local benefits that is contrary to sound public policy and flood project planning for the entire region.
SAFCA should acknowledge this short-sighted policy and admit that it creates an increased risk of
flooding to lands on the opposite side of the Sacramento River and Natomas Cross Canal. Is it
SAFCA’s policy to increase flood risks to less wrbanized or extra-jurisdictional areas in order to
protect lands within its jurisdiction, like Natomas? What is SAFCA’s view of its respensibility for
the effects of its flood control activities on flood risk in other areas?

D. SAFCA is Using Improper Significance Thresholds to Analyze the Flood Threat to the
Opposite Side of the River

The DEIRs significance criteria and conclusions based on them are improper. Given that the west
side Sacramento River fevees are already under great stress in flood events, any change to the
hydraulics or river elevation should be considered significant. The catastrophic consequences of a
levee failure on any stretch of the Sacramento River leave no room for further increases in river
elevation. Thus, any increase in river elevation during floods is significant and should be the proper
threshold used in the analysis, not 0.1 foot. What is the basis supporting the 0.1 foot threshold?

Regarding tmpacts to water surface elevations and freeboard, SAFCA’s approach to using a
different threshold of significance for levees within the SRFCP and those outside the SRFCP’s
protection is irrational. The threshold for impacts to flood risk should be the same for all levees.
The choice of the “1957" design profile as the threshold for significant encroachment is not
justifiable. The known flood threats using information after the 1986 and 1997 storm events, render
the 1957 design profile outdated for use as a significance threshold.

If the 1957 design standard is an accurate threshold for significance, then SAFCA should be trying
to achieve that standard along the Natomas levees — instead, SAFCA is pursuing a higher, more
realistic standard for itself and judging its impacts on others using the outmoded standard. As
SAFCA has stated,' the levees on the west side are alrcady apparently below the freeboard

! Al the public hearing before the SAFCA Board, Executive Director Stein Buer repeatedly maintained that the status
quo (1.2., baseling) was that levees on the opposite side were afready significantly shorter and weaker.
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standards that SAFCA is secking for the cast side levees. Thus, the west side levees already have a
significant problem with freeboard encroachment using modern standards, not the outmoded 1957
design standard. Any further rise in water elevation makes this existing problem that much harder
to solve and is a de facto significant impact, which SAFCA must recognize and mitigate. As
SAFCA itself stated:

These improvements could reduce the risk of overtopping and failure
of these levees, thereby causing more water to be retained in the
channels under rare flood conditions. This, in turn, could increase the
potential for overtopping and failure elsewhere in the SRFCP system,
either within the Sacramento metropolitan area or upstream or
downstream of this area. (Landside DEIR at 3.4-6),

Regarding project impacts to river velocity and flow, the Bank DEIR states that “{sjome slight
increase in scour would result from the increased velocities that could result in surface erosion of
exposed soils on the berm areas where vegetation was removed.” (Bank DEIR pg. 7-7). But the
Bank DEIR does not discuss the increase in elevation or water velocity caused by adding fill to the
waterside banks of the levees as depicted in its Figures 3-1 and 3-2. Table 4-1 indicates that
proposed bank protections from only next year’s construction will involve almost 9,000 linear feet
with an average width of 65 feet. (Bank DEIR pg. 4-3). What is the total cubic volume of fill that
SAFCA intends to add to the Sacramento River next year and for all the remaining Natomas levee
improvements? How did SAFCA quantitatively calculate the effects of all this additional fill within
the levees?

Without quantitative analyses of the effects on the river (e.g., velocity, height, etc. ...) of the fill,
there is no justification for concluding the effects are less than significant. In light of the previously
discussed stress that west side levees are already under during flood events, and the deficiencies of
those levees assumed under SAFCA’s baseline, any increase in scouring, erosion, or water elevation
to the west side levees must be considered significant and must be mitigated.

E. SAFCA’s Flood Modeling Should Include More Details

Several issues with regard to modeling require comment. First, it appears the baseline model run
indicated that the Natomas levees would not overtop or fail at their current heights. In fact, this
result is what SAFCA uses to justify its conclusion that there will be no impacts to the opposite side
of the river, namely that the Natomas levees are stronger and higher already. But, as explained
above, this baseline result weakens any need to implement the projects quickly. The model
indicates that current infrastructure in Natomas is safe from the 100-year flood. Therefore, there is
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10 reason to rush to invest hundreds of millions of doliars in the current fleod control system when
it 1s admittedly outdated and designed to solve problems that no longer occur (i.e., siltation).?

SAFCA should clarify that the main impetus for quick implementation of these projects is to avoid
the FEMA remapping process that would occur. If alternatively, there is a real, physical 100-vear
flood threat to Natomas that must be repaired, then SAFCA’s chosen modeling assumptions or
methods are improper and inaccurate because the model does not accurately reflect that situation.

Please provide more specific information regarding the modeling methods. Please provide specific
evidence of the exact location of Sacramento River fevee failures (both west and east side) and/or
overtopping for all model runs or scenarios for all three DEIRs. Please also explain the reason why
the model indicates these levees failed. Please explain if the model indicates any east side
Sacramento River levees would fail under any modeled scenarios and why they failed. If none
failed, why not?

In regards to Section D’s discussion of significance criteria, please explain how accurate and precise
the UNET model used in this anabysis is in detecting slight river elevation changes, or other metrics
like river velocity and erosion or scouring potential. What is the confidence interval surrounding
the model’s results? What statistical methods were employed to assess the model’s results? Were
multiple model runs performed and the average taken? If so, what are the standard deviations
around the averages? If no such information is available, then how can SAFCA rely on an abstract
model to claim that the flood risk on the other side of the river will not be increased?

F. SAFCA Must Evaluate the Threat of Underseepage and Overall Levee Stability

The modeling in the DEIRs does not appear to analyze the threat of underscepage or levee
instability. Did SAFCA analyze these threats in the UNET modeling or through other quantitative
analyses of the flood risk its improvements would have to levees on the opposite side? If not, then
SAFCA cannot assert that its projects will not affect the flood risk to the opposite levees.

The current modeling appears to indicate that the Natomas levees are already high enough to
withstand the 100-year and 200-year flood threat because there is no overtopping, The urgency
with which SAFCA is proceeding, however, suggests that the true concern may be levee
underseepage and stability. If the UNET model did not model these factors, then it cannot be used
to conclude that the baseline conditions of the Natomas levees are superior to the levees on the
opposite side. What other information do the DEIRs contain to inform the public and decision
makers of the superiority of the Natomas levees with regards to underseepage and stability.
Without such information, SAFCA cannot support its baseline premise that the Natomas levees are

? Atthe public hearing on these BIRs, Executive Director Stein Buer explained that erosion of the Sacramento River
bed, and not siltation, is the current condition.
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already stronger than the opposite side’s and that the opposite side levees will fail first with or
without the propsoed project(s).

The Natomas Levee Evaluation Report (prepared in 2006 for SAFCA by MBK Engineers and
others) contains information about the composition and stability of the east side levees based on
borings, but no comparable west-side leves data is provided. Please provide details of the stability
and underseepage risk of the Natomas levees versus those across the Sacramento River to support
the baseline premise that the current state of the Natomas levees has already shifted all of the flood
risk to the other side. Were any borings or modeling of the sort done for the east side levees
performed for the west-side levees? If so, please provide the information to prove that the stability
and underseepage risk on the west-side levees is already materially greater than the east-side levees.
We believe that this data is available from the Reclamation Board or the Army Corps of Engineers.

This issue is critically needed to assess the true increased floed risk that SAFCA’s project creates
for the opposite side. For instance, assume that levees on both sides of the river have an equal
chance of failure and that one levee break must occur somewhere in that siretch of river during a
100-year flood to release pressure. Under this baseline each side effectively has a 50% chance of
being flooded. If, however, one side then removes the chance of levee failure on its side, the other
side is guaranteed to flood. The 50% risk of flooding on that side has been increased to 100% by
the other side’s actions. This oversimplified example shows the effects on flood risk that SAFCA’s
projects may have. SAFCA has presented no substantial evidence to support its premise that the
east-side levees will not fail before the west-side levees as a result of underseepage and levee
instability. Please provide such information or discuss the added flood risk to the opposite side of
the river.

In sum, RD 2035 believes that SAFCA’s baseline premise that Natomas arca levees are already
stronger than levees on the opposite side is unsupported in the DEIRs. Therefore, SAFCA’s
improvements may demonstrably increase the potential for a catastrophic levee break on the
opposite side of the river, which may affect RD> 2035 lands. This would be a significant impact
under CEQA, for which SAFCA must provide mitigation.

. SAFCA’s Objective to Provide 100-year Flood Protection “As Quickly As Possible”
Unnecessarily Forecloses the Development of Better Alternatives

The insertion of a tme factor into the program and project objectives is not needed because SAFCA’s
own modeling in all three DEIRs did not indicate that the Natomas Basin levees would be overtopped or
fail — even at the 200-year flood level. If this is true, the area already has 100-year flood protection by
SAFCA’s estimation and there should be no rush to spend large sums of money on a physical solution
without an apparent physical problem. What does SAFCA mean by the 100-year flood protection it
seeks to achieve as soon as possible?
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If SAFCA’s real objective is to achieve FEMA 100-year certification as quickly as possible, then
SAFCA must explain why FEMA 100-year certification is so critical given that its own modeling shows
that the levees are currently strong enough to physically protect the Natomas Basin from a 100-vear
flood. Furthermore, the objective should be changed to more accurately state this. In this context
FEMA 100-year protection appears to be merely an administrative determination that is separate from
the physical threat evaluated and disclosed by the modeling. Which is the proper standard? Is it the
FEMA determination or SAFCA’s modeling?

The above issues present a logical disconnect in the DEIRS’ explanation of why the project(s) is/are
needed and what hydraulic effects they will have. As discussed in Section F, it appears SAFCA
maintains that under baseline conditions its levees are already stronger than levees across the
Sacramento River so that those levees would fail before the Natomas levees, thus reducing pressure on
the Natomas levees even without the projects. But if this is the case, then the urgent need for these
projects is obviated. SAFCA’s own modeling, therefore, fails to disclose the urgent need for increased
flood protection. Without this urgent need, SAFCA has more time to develop and discuss alternatives
that will provide a comprehensive solution, as discussed in Section H. If this is not so, then SAFCA
must explain the disconnect. RD 2035 suspects this is because, as discussed in Section F, levee stability
and underseepage were not included in the modeling or any other quantitative analyses — a true failure
of the DEIRs.

H. SAFCA Should Pursue A More Integrated and Comprehensive Flood Solution

Even with the proposed levee improvements, the threat of flooding in the Natomas Basin will
remain, and the residents of the Sacramento region and the State of California will have to continue
to periodically invest huge sums of money to support the levees and maintain SAFCA’s project.
The Programmatic DEIR explained that the current flood control system “although well suited to
address the technical and financial challenges of a previous era, has left a succeeding generation of
flood managers with two systemic problems and levee risk factors: chronic erosion and seepage.”
{Programmatic DEIR at 4.4-6). Tt also indicates that because “many segments of the mainstream
levee system were constructed using relatively porous hydraulic mining sediments borrowed from
the river channel, the levees have a propensity to seep when subjected to prolonged high water
surface elevations.” ({d.}. The Bank DEIR concludes that:

Over the long term, it is likely that additional bank protection will be
needed in the region because the design of the SRFCP is expected to
continue to induce erosion of unprotected banks and result in the loss
of riparian vegetation. (Bank DEIR at 2-7).

The fact is that the Sacramento River levees are too narrew in many places. As explained in the
quote above, the current configuration creates excessive erosion that requires constant monitoring
and maintenance, Over time, this constant activity will further degrade the environmental,
aesthetic, and recreational values of the Sacramento River. The DEIRs do not adegnately discuss,
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analyze, or seek to avoid this problem. Quite the opposite, the Programmatic DEIR simply states
that “by the mid-195("s it was agreed that bank protection would be a permanent capital cost of
operating the SRFCP.” (Jd.). However, in the 1950’s agencies did not have to comply with CEQA
or consider alternatives. In 2007, CEQA requires that SAFCA consider longer lasting solutions to
the flood situation and long-term impacts of its actions. The scanty selection of alternatives
provided are not sufficiently innovative and are discounted too quickly without a real analysis of
their comparative merits when compared to the long term environmental effects the chosen course
of action commits to.

Instead of rushing to grab the low hanging fruit of continued fortification of the existing levee
system to avoid being mapped a floodplain by FEMA for a few years, SAFCA should foster
discussions and consideration of more comprehensive, overarching solutions to regional flood
problems, RD 2035 stands ready to assist in this effort. While a comprehensive solution might take
a few more years to develop, it would provide permanent and more effective flood control for the
Natomas Basin and the region that would not need continued input of expensive construction and
maintenance, which would also continually cause environmental impacts that CEQA requires a
discussion of. Such a seolution would provide a more dynamic, living river system that would
provide lasting and greater environmental, recreational, and aesthetic benefits. CEQA requires that
the public and decision-makers be presented with sufficient information about long-term
environmental effects and potential alternatives before committing themselves to a long-term path
that may foreclose other more viable paths.

Whether a comprehensive solution would include setting back existing levees, redesigning the Yolo
Bypass, purchasing or creating additional flood storage m reservoirs, developing additional
designated flood plains or temporary flood storage locations, or other solutions is up to SAFCA.
Citing institutional hurdles is not a sufficient excuse that justifies avoiding these issues because
there is currently a great deal of political momentum behind a comprehensive solution to flood
issues. The recent passage, among other things, of SB 5, SB 17, AB 70, AB 162, and AB 156 are
new events substantially changing the circumstances under which SAFCA is proposing its projects.
These changed circumstances provide added incentive to pursue a broader solution and render any
reliance on the Programmatic DEIR’s alternatives discussion obsolete and inadequate under CEQA
Guidelines section 15162, For instance, the Legislature has directed the Department of Water
Resources to provide system-wide evaluations and recommended flood control measures in a few
vears. SAFCA should cooperate with DWR in this effort instead of going forward with its project.
The DEIRs should be revised to discuss these issues and the potential for the current approach to
foreclose better, long-term solutions that would allow the Sacramento River to remain a valuable
environmental, aesthetic, and recreational resource and will require less frequent infusions of costly
construction activities.
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L SBAFCA’s Piecemeai Approach fo the DEIRs Is Improper, Inconsistent, and Confusing

The division of the environmental review process into numerous DEIRs, both now and apparently
in the future, is confusing and fails to disclose the true environmenta! effects of the overall program.
The Landside and Bank projects, and all future SAFCA actions on the Natomas levees, are all parts
of the same project because they are all collectively required to satisfy the preject objectives and
prevent FEMA from mapping the Natomas basin as a major flood zone. Improving only half the
length of the east Sacramento River levees will not achieve the project objectives and would not be
an action with independent utility unrelated to the other contemplated actions. CEQA requires an
impact analysis of the “whole of the project,” not chopping the project into smaller segments, each
with a minor effect on the environment, but this is what SAFCA is doing.

By separating the Landside and Bank projects from one another and preparing two separate DEIRS,
SAFCA has created a confusing muddle of documentation that is hard to follow and sometimes
inconsistent. More importantly, by dividing the program into so many parts, each DEIR is able to
address a smaller impact than the true impacts of the project. For instance, the impact to biological
resources of the Landside project is distinct from that in the Bank project, but they should be
considered together. The same is true of impacts to agricultural land that will be used to obtain the
fill and raw materials for the levee fixes. Similarly, the impacts of future phases of both projects are
not adeaquately discussed here. Why were the Bank DEIR and Landside DEIR not part of the same
DEIR?

SAFCA should develop a detailed description of all the levee improvements it intends to make, and
which are required to achieve the project objectives of attaining (or maintaining) 100-year FEMA
certification. Then, one EIR should evaluate the specific impacts to various resources that will
occur as a result of the whole of those actions, which represents the single project’s true
environmental impact. Responding to this comment by pointing to the cumulative effects analysis
in both DEIRs is not adequate because that analysis is intended to more generally analyze the
effects of other reasonably foresecable projects, not other parts of the same project. Citing the
Programmatic DEIR is also inadequate because it did not provide sufficient detail of the various
project components to adequately assess project-level impacts. That modeling also included revised
Folsom Dam operations that are not yet possibie because, to our knowledge, the revised spillway
has not been compieted.

While evaluations in the Programmatic DEIR may be appropriate for analyzing various parts of a
program, there is a limit to how finely a lead agency may segment a program. Here, SAFCA has
gone too far because it is not separately analyzing two different projects under the same program,

* The simultaneous release and circulation of both DEIRs indicates that both could have been combined into a single
document, which would be easier for the public and the decision makers to review and would provide a better picture of
the true impacts of the leves improvements SAFCA proposes.




October 29, 2007
Page 9

but rather two parts of the same project, and SAFCA has plans to do more of the same.” As stated,
this shrouds the true impacts of the project, presents a confusing assembly of CEQA documents,
and prevents a real evaluation of the merits of the proposed project versus alternatives.

J. SAFCA’s No-Project Alternatives are Inconsistent

Both the Landside and Bank DEIR correctly state that an EIR “must evaluate a ‘no-project’
alternative, which represents “what would be reasonably expected to occur in the foreseeable future
if the project were not approved, based on current plans and consistent with available infrastructure
and community services.”” (Landside DEIR at 11-1, Bank DEIR 6-1). Gddly, however, the EIRs
present different pictures of what would reasonably occur in the no-project alternative. Because
bath projects are related parts of the overall program, and SAFCA maintains each is required to
provide adequate flood protection to Natomasg, the no-project alternative in each should be the same.
In contrast, the current no-project alternatives appear to present artificial assumptions instead of
explaining the reasonably foreseeable actions that would occur in the absence of the contemplated
projects.

Alternative 1 of the Bank DEIR indicates that “{w]hile future federal/state action is the most likely
scenario if SAFCA did not implement bank protection, the No-Project Alternative is defined as no
bank protection being implemented at the nine sites.” (Bank DEIR at 11-5). Thus, it appears that
instead of presenting the reasonably foreseeable consequences of not implementing the project (ie.,
Federal/State action) SAFCA created an improper and artificial no-project alternative precluding
these likely actions and mimicking the project baseline.

Confusingly, in Alternative 4 of the Landside DEIR, SAFCA presents a different no-project
alternative than it presented in the Bank DEIR. The Landside DEIR no-project alternative does not
even mention the possibility of other Federal/State actions. The Landside DEIR also presents
different future actions and consequences than the Bank DEIR’s no-project alternative. The
Landside DEIR states:

Federal Flocdplain regulations would prevent the Natomas Basin
from absorbing new development as currently anticipated in the
regional blueprint for future (2030) growth adopted by the
Sacramento Area Council of Governments [eite]. As a result, up to
60,000 dwelling units and associated commercial and industrial
developments may be redirected to other areas in the region over the
next 2 decades. (Landside DEIR at 6-14).

* At the October 19, 2007 public hearing on this issue, SAFCA’s general counsel indicated that supplemental or
subsequent EIRs would be prepared for levee improvements for the next 6 miles of levee improvements slated for 2009,
and then a similar process would again be followed for improvements intended in 2010, Such year-to-year CEQA
review of the same project is improper.
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The Programmatic DEIR presented a similar no-project discussien. {(Programmatic DEIR at 7-4).
The three no-project alternatives should all be the same. They should provide the public and
decision-makers with SAFCA’s best analyses of what will cccur in the absence of the projects and
the overall program because they are all one inter-related part of the whole.

K. SAFCA Requires Reclamation Board Approval

Lastly. SAFCA’s projects will require approval by the Reclamation Board. [t appears that under
Water Code section 8710, SAFCA will require approval from the Reclamation Board before
construction is commenced. Furthermore, under Water Code section 8722, the Reclamation Board
may change the plans or specifications for work undertaken at any time upon its own initiative.
How will this process fit with SAFCA’s intended schedule of rapid implementation?

Conclusion

In sum, RD 2035 remains interested in working with SAFCA to resolve regional flood control
issues and to develop comprehensive flood protection for the region. RD 2035 also supports flood
protection for urbanized areas such as Natomas, but not without assurances that sach actions will
not affect the current and future flood risks to RD 2035, or some other measures or mitigation to
offset this increased risk. The DEIRs do not presently provide sufficient information for RD 2033
to determine the effects of SAFCA’s propoesed project{s) on the flood risks to the opposite side of
the Sacramento River or Natomas Cross Canal. SAFCA’s analyses and approach in the DEIRs also
create other inconsistencies that make the analyses incomplete or difficult to understand.

RD 2035 appreciates the opportunity to comment on the DEIRs, and will gladly work with SAFCA
to resolve the issues raised in these comments. 1f more clarification or other information is needed

regarding these comments, please contact me at {916} 321-4500.

As a public agency, RD 2035 looks forward to receiving your official responses at least 10 days
prior to certification of the EIRs,

Yery truly yours,

KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD

SCOTT A. MORRIS
Counsel for Reclamation District 2035

875747297011




Letter Garden Highway Community Association
111 Doug Cummings, President
Response July 24, 2008

USACE acknowledges that the Garden Highway Community Association attached four letters to its
comment letter. Responses are provided below to comments raised in the first two letters (the SAFCA and
Reclamation Board letters) because neither SAFCA nor USACE has previously responded in writing to
them. Responses are not provided for the other two letters (the USFWS/DFG and Reclamation District
[RD] 2035 letters) because SAFCA has previously responded to the comments raised in those letters in its
FEIR on the NLIP Landside Improvements Project (November 2007), which is in the record and will be
considered by USACE in its decision-making; however, the content of the USFWS/DFG and RD 2035
letters was considered during preparation of this EIS.

111-1

111-2

111-3

111-4

111-5

111-6

SAFCA received this letter after the close of the public and agency comment period for
the DEIR and considered its content when deciding whether to approve the project and
certify the EIR.

See Responses to Comments 111-8 through 111-22.

USACE received this letter during project scoping and considered its content during
preparation of the EIS.

See Responses to Comments 111-23 through 111-25.

SAFCA received this letter during the public and agency comment period for the DEIR.
A response was provided in the FEIR, which was issued in November 2007. Neither
USFWS nor DFG submitted further comments at that time. Since then, USACE and
SAFCA have continued to coordinate closely with USFWS and DFG to achieve
consensus on various Endangered Species Act (ESA)-related issues. This coordination is
ongoing.

SAFCA received this letter during the public and agency comment period for the DEIR.
A response was provided in the FEIR, which was issued in November 2007. The
comment letter, as well as SAFCA’s response, was considered during preparation of this
EIS.

See Response to Comment L2-1 regarding piecemealing the environmental review. See
Response to Comment L2-5 regarding rejection of the Yolo Bypass Improvements.

The EIS addresses the potential effects of the proposed project in Chapter 4.0,
“Environmental Consequences,” and includes mitigation measures, where appropriate, to
reduce these effects. As described in various portions of the EIS, including in the
“Executive Summary,” the EIS considers the proposed project in its entirety, with the
2008 construction phase addressed at a detailed project level and the 2009 and 2010
construction phases addressed at a general, programmatic level. The commenter asserts
that the EIS analysis was not adequate; however, no specifics are provided.

All special-status species with the potential to occur in the Natomas Basin were
considered in the EIS. The EIS indicates where these various special-status species may
occur in the project area and, where applicable, states whether these species were
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detected in surveys of potentially suitable habitat in the project area (see Sections 3.3.6,
“Fish and Aquatic Habitat,” 3.3.7, “Sensitive Aquatic Habitats,” 3.3.8, “Vegetation and
Wildlife,” and 3.3.9, “Special-Status Terrestrial Species”).

Relocation of Northwestern Pond Turtles: As stated in Mitigation Measure 4.9-d, to
avoid direct loss of pond turtles, a qualified biologist retained by SAFCA shall survey
aquatic habitats that will be dewatered and/or filled during project construction, and, if
pond turtles are found, the biologist shall capture and move them to nearby suitable
habitat outside of the direct project footprint. The relocation of turtles is generally
supported by wildlife agencies and will reduce the likelihood of direct loss of this species
to a less-than-significant level.

Creation of Connective Corridors for Giant Garter Snake: During the late 1800’s and
early 1900’s, most of the native habitats in the Natomas Basin were removed.
Channelized water drainage and delivery systems replaced the natural stream corridors,
large natural lakes and seasonal flood basins were drained, and the natural floodplain was
cut off from the river by construction of the original Natomas levee system. As a result,
there is very little remaining of the historic natural habitats of the basin, and some
wildlife species have been adapted to the agricultural habitats. The giant garter snake has
adapted to utilizing these artificial waterways and the rice fields they supply. The
viability of many of the waterways in the Natomas Basin in functioning as effective
movement corridors for the giant garter snake, however, has been greatly diminished, as
these canal corridors have been degraded, abandoned, or filled as a result of land use
practices, a decline of irrigated agriculture, and urban expansion. The creation of a new
waterway corridor will provide enhanced habitat functionality by permanently linking
known giant garter snake population centers and TNBC properties in the northern and
southern reserve areas that are managed for giant garter snake habitat. SAFCA’s
proposed GGS/Drainage Canal north of I-5 may in the future represent the only
continuous, north-south movement corridor connecting the northern and southern giant
garter snake population centers. Unlike the tenuous water supply to many existing canals,
the new canals and canal improvements will have a permanent, reliable water supply and
much larger marsh areas along both banks throughout the entire length of the north-south
canal system on the west side of the basin.

Impacts to Oak Trees: Alternatives 1 and 3 would require the unavoidable removal of
numerous large, mature trees in scattered locations along the landside toe of the
Sacramento River levee, as described in Impact 4.8-a. In some locations, these trees are
portions of larger groves, the major part of which would not be affected by the project.
Many of these smaller groves, which are adjacent to but not affected by the levee and
right-of-way footprint, will be permanently protected by being incorporated into the
project’s woodland corridor (see Plates 20a—20c). Additionally, approximately 16 acres
of an existing, mature woodland grove in Reach 1 of the Sacramento River east levee
would be preserved in perpetuity, with several hundred new trees planted south and east
of the protected grove. Alternatives 1 and 3 also include offsetting the removal of existing
trees with approximately 125 acres of woodland plantings, consisting largely of oaks and
faster-growing cottonwood and sycamore trees, spread throughout the western portion of
the basin. Oak trees measuring from three- to ten-inches in diameter that require removal
from the project footprint will be transplanted during their dormant season to woodland
preservation sites within the Natomas Basin. Several thousand new trees will be planted
in these new protected woodland areas, exceeding both the number and acreage of the
affected trees.
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Impacts to Shaded Riverine Aquatic (SRA) Habitat: SAFCA designed Alternatives 1
and 3 to avoid and reduce impacts to waterside riparian vegetation. For example, between
Stations 0+00 and 54+00 of the NCC, where most of the riparian trees are located, the
levee raise would be adjusted an additional 15 feet to the landside to ensure that the
waterside slope flattening did not affect riparian trees. Small amounts of waterside
riparian scrub along the NCC south levee would be permanently affected in the raised
levee footprint; small amounts of waterside riparian habitat along the Sacramento River
east levee would be permanently affected by the construction of small drainage structures
from Garden Highway runoff and modifications to the RD 1000 Pumping Plant 2 site.
The removal of waterside riparian vegetation, some of which may provide SRA habitat
function, is minimal. SAFCA is consulting with the National Marine Fisheries Service
(NMFS) and DFG on potential disturbance to fish habitat, including SRA. NMFS and
DFG may stipulate permit conditions to achieve no net loss of habitat function.
Replanting and in-kind mitigation of SRA habitat on the waterside of the levees may not
comply with USACE geotechnical requirements for no vegetation on or near levees.
Thus, compliance with section 7 of the ESA and section 1602 of the Fish and Game Code
may require off-site restoration or replacement of SRA habitat.

111-7 See Response to Comment L2-5 regarding rejection of the Yolo Bypass Improvements.
See Section 2.3, “Comparison of the Effects of the Alternatives,” and Table 2-11 in the
EIS for a summary and table comparison of the effects of the alternatives analyzed in the
EIS. USACE will weigh the significant and unavoidable impacts of the proposed project
with the project’s benefits when determining whether to grant permission for the 2008
construction phase of the improvements proposed by SAFCA pursuant to Section 408
and Section 404.

See Response to Comment F2-12 regarding the consideration of sea level rise in the
hydraulic impact analysis. Regarding the consideration of additional construction and
changes along the Sacramento River with respect to the hydraulic impact analysis,
Section 5.1.3.2 describes the related projects in the Natomas Basin that were considered
in the cumulative impact analysis, which includes the NLIP elements, other flood control
system improvements, Airport Master Plan elements, development projects, and utility
infrastructure projects.

USACE and SAFCA considered these issues and others during preparation of the EIS.
Specifically, the commenter identifies concerns about groundwater effects, the visual
effects of power pole relocation, and the removal of oak trees.

Groundwater effects are discussed in Impact 4.4-c and Mitigation Measure 4.4-c. This
mitigation measure requires SAFCA to conduct an investigation following installation of
cutoff walls to determine the potential effects of cutoff walls on groundwater recharge
and monitor well yields and reimburse owners of affected wells for the cost of lowering
well screens to a level that will restore the preconstruction yields.

To address the potential adverse effects of relocating power poles and in response to
public comments on the DEIR for the Landside Improvements Project, SAFCA modified
Mitigation Measure 3.15-b (which is Mitigation Measure 4.17-b in the EIS) to state that
no new utility poles shall be located on the water side of the Garden Highway in the
vicinity of existing waterside residences unless there is no feasible alternative for
providing service to these residences.
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Potential loss of oak trees as it would affect visual resources is described in Impact 4.16-
a. The impact analysis notes that loss of approximately 27 acres of canopy under
Alternative 1 would be offset by creation of new woodlands and preservation of existing
woodland (approximately 125 acres and 10-20 acres, respectively, under Alternative 1).
Nevertheless, the loss of these trees would be a significant near-term effect on visual
resources, for which no mitigation is available.

111-8 Tables 4-5, 4-6, and 4-7 in Section 4.2.2 of the EIS display the effects of the proposed
project on flows in the Sacramento River channel in the 100-year, 200-year, and 500-year
flood events. By comparing the “with” and “without” project conditions in each of these
flood scenarios, the tables indicate that the project would not measurably increase water
surface elevations in the channel and would measurably reduce these comparative
elevations in the portions of the channel immediately upstream and downstream of the
mouth of the American River. On this basis, the EIS concludes that the project would not
result in any significant adverse hydraulic impacts.

111-9 As noted above, the UNET computer model simulations performed by MBK Engineers
shows that the proposed project would not measurably increase water surface elevations
in the Sacramento River channel during extreme floods by comparison to the without
project condition. In fact, authorized improvements to Folsom Dam would lower these
elevations as shown in the comparison of existing conditions to the without project
condition. This is because the increase in reservoir storage capacity created by these
improvements would allow Folsom Dam operators to control a wider range of flood
events and thus reduce flows in the American River being discharged to the Sacramento
River channel.

As noted in Response to Comment L2-4, the base model used in SAFCA’s hydrologic
modeling was originally developed by USACE and the State as part of the Sacramento-
San Joaquin River Basin Comprehensive Study (Comprehensive Study). MBK
Engineers’ employment of this model for analysis of the hydraulic impacts of the
proposed project has been extensively reviewed by USACE and the USACE’s
Hydrologic Engineering Center in Davis and represents the best available data for this
purpose. USACE and the State are continuing to refine the model for application to other
early implementation projects and to the development of an updated State Plan of Flood
Control.

111-10 The UNET computer model employed by MBK Engineers is designed to simulate rainfall
and run-off conditions in the Sacramento and American River watersheds during extreme
flood events based on current hydrologic and topographic data (channel cross-sections
and top of levee profiles) developed in connection with the Comprehensive Study. The
model was calibrated to the high water marks measured during the flood of 1997. In order
to account for levee performance in the most extreme flood events, the model assumed
that levees would contain floodwater in the channel until overtopped. At that point, the
model created a breach in the levee and allowed water to be discharged from the channel
into the exposed floodplain, thus reducing flows and water surface elevations downstream
of the breach. Appendix A provides a more detailed discussion of this modeling effort,
including tables and figures and summarizes the key findings.

111-11 Tables 4-5, 4-6, and 4-7 make clear that authorized improvements to Folsom Dam
included in the “without project” condition will lower water surface elevations in the
Sacramento River channel under all of the flood scenarios included in the modeling
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111-12

111-13

111-14

111-15

111-16

analysis (100-year, 200-year, and 500-year flood events). The modeling analysis
conducted in connection with the Draft Floodway Management Plan (DFMP) for the
Sacramento River focused on waterside encroachments into the Sacramento River
channel between Freeport and Verona (project area). As noted in Appendix A, such
encroachments are typically subject to heightened scrutiny because of their potential to
increase channel roughness and raise water surface elevations. Accordingly, the DFMP
analysis excluded the beneficial effects of improving Folsom Dam and assumed that no
Sacramento-Feather River levees upstream of the project area would fail even if
overtopped. This worst-case analysis was considered relevant to decision makers who
could be asked to approve waterside improvements in advance of any agreement on a
long-term urban levee design standard.

The DFMP modeling analysis was based on a worst-case condition of intense
development of new docks, new bridge piers, bank protection, and increased vegetation
along both sides of the Sacramento River channel upstream and downstream of the mouth
of the American River. The analysis indicated that the effect of increasing channel
encroachments and vegetation roughness downstream and just upstream of the American
River would be mitigated by the operation of the Sacramento Weir and Bypass, which
would offset any increase in river stage by diverting more water to the Yolo Bypass.
Further upstream of the American River, the analysis showed that this mitigating
influence would attenuate and the water surface elevation would rise by up to 0.2 foot in
the vicinity of the 1-5 Bridge. In light of this increase, which, as pointed out by the
commenter, would likely be considered a significant adverse impact, the DFMP contains
recommendations aimed at minimizing future encroachments in this portion of the
Sacramento River channel.

The UNET model simulation referenced in this EIS compared the water surface
elevations produced by the proposed project under various flood events (100-year, 200-
year, and 500-year) to the water surface elevations corresponding to these flood events
under existing conditions. Channel encroachments were assumed to be the same under all
these conditions.

The height and strength of levees throughout the Sacramento River Flood Control Project
varies based on the people and property they protect. Levees protecting urban areas like
Natomas are generally higher and stronger than levees protecting agricultural areas due to
improvement efforts undertaken since 1986. This dichotomy has been recognized by the
State Legislature in the language of Senate Bill 5.

The assumptions that guided the UNET model simulations are described in Appendix A
and summarized in Section 4.4.2 of the EIS.

In approving the projects necessary to protect heavily urbanized portions of the
Sacramento and American River floodplains, including the Natomas Basin, the State
Legislature adopted the following language:

The [authorized] projects...will increase the ability of the existing flood control
system in the lower Sacramento Valley to protect heavily urbanized areas within
the City of Sacramento and the Counties of Sacramento and Sutter against very
rare floods without altering the design flows and water surface elevations
prescribed as part of the Sacramento River Flood Control Project or impairing the
capacity of other segments of the Sacramento River Flood Control Project to
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contain these design flows and maintain water surface elevations. Accordingly,
the [authorized] projects...will not result in significant adverse hydraulic impacts
to the lands protected by the Sacramento River Flood Control Project and neither
the Reclamation Board nor any other state agency shall require the authorized
projects to include hydraulic mitigation. (Stats. 2007, ch. 641).

111-17 Tables 4-6, 4-7, and 4-8 clearly compare the water surface elevations associated with the
proposed project to water surface elevations associated with existing conditions and
conditions without the project. As discussed above, these tables indicate that the proposed
project would not have a measurable effect on these water surface elevations.

111-18 See Response to Comment L2-1.

111-19 See Response to Comment F2-12.

111-20 The EIS considers, and eliminates from further consideration, alternatives that would
either constrain the area protected by the proposed project (Reduced Natomas Urban
Levee Perimeter) or greatly expand the area affected by the project (Yolo Bypass
Improvements) because these alternatives are infeasible. Three perimeter levee protection
alternatives are analyzed in detail. These alternatives provide a range of contrasting
approaches to managing the interface between the Sacramento River east levee and the
existing residences and vegetation along the waterside of the levee.

111-21 Responses to USFWS and DFG comments on the NLIP Landside Improvement Project
EIR are contained in the FEIR, which was certified by the SAFCA Board on November
29, 2007. The USFWS/DFG comment letter, as well as SAFCA’s response, was
considered during preparation of this EIS.

111-22 This is not a comment on the EIS; furthermore, no information that would lead to
recirculation has been identified.

111-23 See Response to Comment 111-17.

111-24 See Response to Comment 111-14.

111-25 See Response to Comment L2-5.
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