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DISCUSSION

I. CEQA’s “Emergency” Exemptions

A. . Standard of Review Applicable to CEQA Statutory Exemptions

Under CEQA, exemption determinations are reviewed for whether substantial
evidence supports each element of the exemption. (CalBeach Advocates v. City of Solano Beach
(2002) 103 Cal. App.4th 529, 535-36.) Although CEQA does not require preparation of an
initial study in support of an agency’s decision to rely on an exemption, the record nonetheless
must contain substantial evidence of every element of the claimed exemption. (Western
Municipal Water District v. Superior Court (1986) 187 Cal. App.3d 1104, 1113, disapproved on
other grounds in Western States Petroleum Alliance v. Superior Court (1995) 9 Cal.4th 559, 570
n.2, 576 n.6.) No public hearing or formal findings are required in order to approve a project
based on an emergency exemption. (Id. at 539-40; see also Assw. for Protection of
Environmental Values in Ukiah v. City of Ukiah (1991) 2 Cal. App.4th 720, 731 [categorical
- exemption].)

- Statutory exemptions, like the emergency exemptions discussed below, are
different from “categorical exemptions” in important respects. Statutory exemptions remove
certain projects from the ambit of CEQA altogether, regardless of environmental impact, while
categorical exemptions apply only to “categories” or “classes” of projects that are deemed to
have no significant impact on the environment. (Compare § 21080(b) [“This division does not
apply to [specified projects]”’] with § 21084(a) [requiring Resources Agency to adopt regulations
listing “classes of projects which have been determined not to have a significant effect on the
environment”] and CEQA Guidelines § 15300.2(c) [categorical exemption inapplicable where a
significant impact will occur due to unusual circumstances].)' Consequently, unlike other
provisions of CEQA, statutory exemptions are not construed in the manner most protective of
the environment. (See Napa Valley Wine Train v. Public Utilities Com. (1990) 50 Cal.3d 370,
381-82.) Indeed, the environmental impacts of a project are “irrelevant” in the context of an
emergency exemption. (Western Municipal Water District, 187 Cal.App.3d at 1113.)
Nonetheless, exemptions are narrowly construed and will not be extended beyond the reasonable
scope of their statutory language. (San Lorenzo Valley Community Advocates for Responsible
Education v. San Lorenzo Valley Unified School District (2006) 139 Cal. App.4th 1356, 1382.)

' All statutory citations are to the Public Resources Code unless otherwise noted. Cited
provisions of the “CEQA Guidelines” are codified in title 14 of the California Code of
Regulations, section 15000, ef seq.
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B. Applicability of “Emergency” Exemptions to SAFCA’s Levee Projects

CEQA contains three statutory exemptions for “emergency” projects. Only one of
these exemptions depends upon a gubernatorial declaration of emergency; the others rely on a
definition of “emergency” provided by CEQA itself. As discussed below, none of these
exemptions is clearly applicable to SAFCA’s levee projects.”

1. Exemptions Relying on CEQA’s Emergency Definition

Two CEQA statutory exemptions rely on CEQA’s own definition of “emergency”:
an exemption for “[e]mergency repairs to public service facilities necessary to maintain service”
(§ 20180(b)(3)) and an exemption for “[s]pecific actions necessary to prevent or mitigate an
emergency.” (§ 21080(b)(5).) ‘

CEQA defines an “emergency” as

a sudden, unexpected occurrence, involving a clear and imminent
danger, demanding immediate action to prevent or mitigate loss of,
or damage to, life, health, property, or essential public services.
‘Emergency’ includes such occurrences as fire, flood, earthquake, or
other soil or geologic movements, as well as such occurrences as
riot, accident, or sabotage.

(§ 21060.3.) The emergency exemptions are “extremely narrow” and intended to allow agencies
to pursue projects for which they cannot complete environmental review within CEQA’s time
constraints. (Western Municipal Water District, 187 Cal.App.3d at 1111.) Reliance on these
exemptions would be proper, for example, “if a dam is ready to burst or a fire is raging out of
control and human life is threatened as a result of delaying a project decision.” (Castaic Lake
Water Agency v. City of Santa Clarita (1995) 41 Cal.App.4th 1257, 1267 [internal quotation and
citations omitted].) Substantial evidence must support every element of the “emergency”
definition. (CalBeach Advocates, 103 Cal.App.4th at 536.)

In Western Municipal Water District, the Court of Appeal rejected a water
district’s reliance on an emergency exemption for a groundwater pumping project designed to
lower the local water table in order to mitigate the risk of soil liquefaction during an earthquake.

2 This memorandum will not discuss the applicability of Public Resources Code section
21080.12, which is not an “emergency” exemption, but rather exempts “repairs” to specified
“critical” levees within existing levee footprints. (Pub. Res. Code § 21080.12(a).) Itis our
understanding that SAFCA has determined that this exemption is inapplicable to its current
levee projects. ‘
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(187 Cal.App.3d at 1107-08.) The court noted that CEQA limits an emergency to “an
‘occurrence,” not a condition,” that “must involve a ‘clear and imminent danger, demanding
immediate action.”” (Id. at 1111 [emphasis in original].) Evidence in the administrative record
supporting the finding of emergency consisted of (1) a Division of Mines and Geology report
and a Scientific American article, both citing an annual risk of between two and five percent for
a catastrophic earthquake, and (2) a USGS report and a consultant’s report containing
“generalized assumptions” regarding the imminence of the earthquake risk. (/d. at 1114-15.)
The court held that this evidence, “even in aggregation,” did not amount to substantial evidence
of a clear and imminent danger demanding immediate action, as required by the exemption. (Jd.
at 1115.) The substance of this holding has been codified in CEQA Guidelines section
15269(c), which provides that the exception for actions necessary to prevent or mitigate an
emergency “does not include long-term projects undertaken for the purpose of preventing or
mitigating a situation that has a low probability of occurrence in the short-term.”

Subsequent cases also have construed the definition of “emergency” narrowly.
The court in Castaic Lake, for example, rejected a city’s reliance on an emergency exemption in
approving a “recovery plan” for redevelopment of the city following the Northridge earthquake;
the “recovery plan” was not limited to actions necessary to prevent or mitigate an emergency,
but rather included additional redevelopment goals, leading the court to decry the city’s “attempt
to use limited exemptions contained in CEQA as a means to subvert rules regulating the
protection of the environment.” (41 Cal. App.4th at 1267-68.)°

In CalBeach Advocates v. City of Solana Beach (2002) 103 Cal. App.4th 529, a
city relied on an emergency exemption in approving a project to build a seawall. Following the
partial collapse of the bottom portion of a sandstone bluff, two engineers provided reports
warning of a “very high likelihood” that the whole bluff would collapse during the following
winter’s storms, placing bluff-top residences in “immediate peril.” (Id. at 533-35.) One report
stated that if construction of the seawall were delayed pending EIR certification, there was “no
question” that the bluff would collapse. (Jd. at 535.) The court held that CEQA’s definition of
“emergency” extended to anticipated emergencies, and that projects designed to prevent
emergencies could meet the criteria for an exemption. (Id. at 537.) The court also found that

? In the inverse condemnation context, another court held that an emergency exemption notice
under CEQA did not relieve a city of its responsibility to pay compensation where the city’s
groundwater pumping project caused subsidence damage to buildings. (Los Osos Valley
Associates v. City of San Luis Obispo (1995) 30 Cal.App.4th 1670.) Rejecting the argument that
a city may damage property without compensation during an “emergency,” the court observed
that the groundwater pumping was not a “sudden, unexpected occurrence,” but rather the result
of “a political choice over time” to rely on groundwater rather than conservation measures
during a drought. (/d. at 1681-82.)
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substantial evidence, namely the two expert reports showing that a full collapse of the bluff was
imminent, supported the city’s reliance on the emergency exception. (ld. at 538.)

In light of these cases, we believe that a court would most likely find CEQA’s
“emergency” definition and the exemptions dependent upon it inapplicable to the current
SAFCA projects. Although these projects arguably are designed to prevent an emergency —
namely flooding and damage from a 100-year storm — such an emergency by definition has a
one percent chance of occurring in any given year. Like the two to five percent chance of a
major earthquake considered in Western Municipal Water District, this threat is probably not
“imminent” enough to justify reliance on an emergency exemption.’ Indeed, SAFCA’s current
levee projects appear to be exactly the kind of projects contemplated in Guidelines section
15269(c). Finally, CalBeach Advocates is distinguishable, primarily because the expert
evidence in that case showed that collapse of the sandstone bluff was imminent and inevitable.
In short, there is little substantial evidence of an “emergency” as defined by CEQA, so neither of
the two exemptions dependent upon CEQA’s definition of an emergency would likely apply.’

2. Exemption Relying on Emergency Declaration

CEQA also contains an exemption for “[p]rojects undertaken, carried out, or
approved by a public agency to maintain, repair, restore, demolish, or replace property or
facilities damaged or destroyed as a result of a disaster in a disaster-stricken area in which a

* The court in Western Municipal Water District bolstered its conclusions by reference to the
principle that CEQA must be construed in the manner most protective of the environment. (See
187 Cal.App.3d at 1112, 1113.) The California Supreme Court has since clarified that statutory
exemptions are not subject to this rule of construction. (Napa Valley Wine Train, 50 Cal.3d at
381-82.} Subsequent decisions, however, have reaffirmed Western Municipal Water District’s
construction of CEQA’s “emergency” definition. (Castaic Lake, 41 Cal.App.4th at 1267-68; see
also Los Osos Valley Associates, 30 Cal.App.4th at 1682.) Accordingly, it appears that Western
Municipal Water District is still regarded as good law.

> The Ninth Circuit recently reached a similar conclusion under the National Environmental
Policy Act (“NEPA”). (Natural Resources Defense Council v. Winter (9th Cir. Feb. 29, 2008)
__F.3d _, No. 08-55054 (slip op.).) The court rejected the Council on Environmental
Quality’s finding of an “emergency” exempting the United States Navy from NEPA compliance
prior to conducting underwater sonar exercises. (See id. at 43-66.) The court upheld the district
court’s reliance on dictionary definitions of “emergencies” as including sudden or unexpected
occurrences demanding immediate or unusual action. (/d. at 52-53.) The Navy’s inability to
conduct its sonar exercises without complying with NEPA was not an unexpected occurrence,
but rather entirely foreseeable in the context of the long-standing NEPA litigation against the
Navy’s project. (See id. at 53-54.) The Navy had time to prepare an environmental impact
statement, but simply chose not to; accordingly, the emergency exemption was unavailable. .



Stein Buer, Tim Washburn
March 17, 2008

Page 6

state of emergency has been proclaimed by the Governor pursuant to Chapter 7 (commencing
with Section 8550) of Division 1 of Title 2 of the Government Code.” (§ 21080(b)(4); see also
§ 21172 [containing nearly identical language].) Again, this exemption must be construed
narrowly, and substantial evidence must support a finding that each of its elements applies.

Even if the Governor were to declare an emergency, this exemption would not
apply. By its terms, it applies to projects involving property or facilities damaged or destroyed
“as a result of a disaster” in an area in which the Governor has proclaimed a state of emergency.
In Castaic Lake, the court held this exemption inapplicable - despite a valid declaration of
emergency — to a project intended not only to repair damage from the Northridge earthquake but
also to make other improvements, including infrastructure improvements to mitigate future
disasters. (See 41 Cal.App.4th at 1267.) Here, existing problems with the levees are not the
“result” of any disaster in a disaster-stricken area subject to a declaration of emergency. The
improved levees are designed to prevent future emergencies, not to “repair” damage from an
existing emergency. Therefore, even if the Governor were to declare a state of emergency, this
exemption by its terms would be inapplicable.

3. Emergency Declaration As Substantial Evidence of an Emergency

Although we found no published decision addressing this point, a gubernatorial
declaration of emergency would probably not conclusively establish substantial evidence of each
element of CEQA’s “emergency” definition. The proponent of an emergency exemption could
certainly argue that the Governor’s finding of conditions of “disaster or extreme peril” caused by
a “condition” of “flood” should be regarded as substantial evidence of an emergency. (See Gov.
Code § 8558(b) [defining “state of emergency” for purposes of Governor’s declaration of
emergency under Emergency Services Act].) As discussed above, however, CEQA’s definition
of “emergency” generally applies to “occurrences” rather than “conditions.” (Western
Municipal Water District, 187 Cal.App.3d at 1111; see also Los Osos, 30 Cal.App.4th at 1681-
82; but see CalBeach Advocates, 103 Cal. App.4th at 537 [distinction between “condition” and
“occurrence” not always clear].) Castaic Lake, moreover, demonstrates that a court will likely
scrutinize a project carefully for compliance with CEQA’s emergency exemptions even in the
context of a declared emergency. (See 41 Cal.App.4th at 1267-68.) Finally, the definition of
“emergency” under CEQA is slightly different from the definition of a “state of emergency”
under the Emergency Services Act. (Compare § 21060.3 with Gov. Code § 8558(b).) In sum, a
gubernatorial declaration of emergency under the Emergency Services Act a/one might not
constitute substantial evidence of every element of the definition of “emergency” under CEQA.
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II. The Governor’s Power Under the Emergency Services Act

A. The Governor Has Extraordinarily Broad Emergency Authoﬁtv.

The Emergency Services Act, Government Code section 8550 et seq., allows the
Governor to declare a state of emergency and take extraordmary executive action under
appropriate circumstances. A “state of emergency” means

the duly proclaimed existence of conditions of disaster or of extreme
peril to the safety of persons and property within the state caused by
such conditions as air pollution, fire, flood, storm, epidemic, riot,
drought, sudden and severe energy shortage, plant or animal
infestation or disease, the Governor’s warning of an eaithquake or
volcanic prediction, or an earthquake, or other conditions, other than
conditions resulting from a labor controversy or conditions causing a
“state of war emergency,” which, by reason of their magnitude, are

~or are likely to be beyond the control of the services, personnel,
equipment, and facilities of any single county, city and county, or
city and require the combined forces of a mutual aid region or
regions to combat, or with respect to regulated energy utilities, a
sudden and severe energy shortage requires extraordinary measures
beyond the authority Vested in the California Public Utilities
Commission.

(Gov. Code § 8558(b).) The Governor may proclaim a state of emergency where he finds these
conditions to exist, and is either requested to proclaim a state of emergency by the mayor of a
city or the board of supervisors of a county, or finds that local authority is inadequate to cope
with the emergency. (Gov. Code § 8625.)

A declaration of emergency provides the Governor with extremely broad
authority. “[Tlhe Emergency Services Act makes clear that in situations of ‘extreme peril’ to
the public welfare the State may exercise its sovereign authority to the fullest extent possible
consistent with individual rights and liberties.” (Macias v. State of California (1995) 10 Cal.4th
844, 854.) The Governor need not make formal findings in support of a declaration of
emergency; rather, the Governor must “state the circumstances of the emergency found to exist
and that the emergency is found to be beyond local control measures.” (Martin v. Municipal
Court (1983) 148 Cal.App.3d 693, 697.) The power to declare and abate a public emergency
“is, without a doubt, the single most compelling and absolute exercise of sovereign authority
that the State, acting through its chief executive, may pursue.” (Macias, 10 Cal.4th at 856.)
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Accordingly, if the Governor determined that the current condition of the levees
creates a situation of “extreme peril” due to flooding, he could declare a state of emergency,
either upon the request of a mayor or board of supervisors or upon an independent finding that
local authority (here, presumably, SAFCA’s authority) was inadequate to address the problem.
A flood with a one percent chance of occurring within any given rainy season, however, may not
rise to the level of “extreme peril,” and such a declaration might expose the Governor to
litigation as well as broad political criticism.

The standard of review for a legal challenge to a gubernatorial declaration of
emergency under the Emergency Services Act is not entirely clear, as there does not seem to be
any published decision evaluating such a challenge. Courts largely tend to review agencies’
declarations of emergency under other statutes and local emergency legislation, using the
deferential standard afforded legislative actions in traditional mandamus proceedings. Under
this standard, a court will review whether the action was arbitrary, capricious, entirely lacking in
evidentiary support, or contrary to the procedures provided by law. (See, e.g., Los Osos, 30
Cal.App.4th at 1681 [reviewing municipal urgency legislation under traditional mandamus
standard and finding no emergency]; Swanson v. Marin Municipal Water District (1976) 56
Cal.App.3d 512, 519 [reviewing whether water district’s declaration of shortage emergency
under Water Code was “arbitrary, capricious, or entirely lacking in evidentiary support”]; see
also Sun Francisco Firefighters Local 798 v. City and County of San Francisco (2006) 38
Cal.4th 653, 667-70 [collecting cases but not deciding question of standard of review applicable
to emergency declaration under San Francisco Charter]; but see Northgate Partmership v. City of
Sacramento (1984) 155 Cal.App.3d 65, 69 [declaration of urgency in local ordinance is “prima
facie evidence of the fact,” and where facts recited “may reasonably be held to constitute an
emergency,” courts will not attempt to determine the truth of those facts].)

On the other hand, there are cases suggesting that the Governor’s declaration of an
emergency would be accorded more extraordinary deference. In Martin, for example, the Court
of Appeal rejected a challenge to the propriety of the Governor’s declaration that a
Mediterranean fruit fly infestation posed “extreme peril” to agriculture; the court held that the
declaration contained the language required by the statute and that no further findings were
necessary. (148 Cal.App.3d at 697-98.) Other cases suggest that the declaration may be
unreviewable by the courts. In one early case, the California Supreme Court held that the
Legislature’s determination that the Civil War gave rise to an emergency was a political
question not subject to judicial review. (Franklin v. State Board of Examiners (1863) 23 Cal.
173, 175-76.) In a later decision upholding a demurrer to a government tort claims action for
damages, brought by property owners who suffered losses in the Watts riots, a court interpreting
the predecessor to the Emergency Services Act held that the Governor’s failure to declare an
emergency and call out the National Guard was a matter of executive discretion and insulated
from judicial review. (Susman v. City of Los Angeles (1969) 269 Cal.App.2d 803, 818-19.) A
subsequent depublished case reached the opposite conclusion, however, distinguishing Susman
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as relevant only to government tort claims actions and holding that mandamus would lie to
review whether the Governor abused his discretion in failing to suspend a declaration of
emergency once conditions of extreme peril no longer existed. (National Tax-Limitation
Committee v. Schwarzenegger (2004) 8 Cal.Rptr.3d 4, 13-15, review denied and ordered not
officially published.)

In our view, on the basis of published cases reviewing local emergency legislation
and executive action, a court could at least entertain an action in mandamus alleging that the
Governor’s declaration of “extreme peril” under the circumstances here would be arbitrary,
capricious, or without evidentiary support. Although a court might be very reluctant to overfurn

that declaration, such litigation could significantly delay the levee projects.

B. The Governor Has Authority to Suspend CEQA During an Emergency.

On its face, the Emergency Services Act appears to allow the Governor to suspend
CEQA where strict compliance with the statute would hinder or delay mitigation of an
emergency’s effects. Pursuant to a declared state of emergency, “the Governor may suspend
any regulatory statute, or statute prescribing the procedure for conduct of state business, or the
orders, rules, or regulations of any state agency . . , where the Governor determines and declares
that strict compliance with any statute, order, rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of the emergency.” (Gov. Code § 8571.)

There is one published case holding that CEQA may be suspended pursuant to a
declaration of emergency. (City of Morgan Hill v. Bay Area Air Quality Management District
(2004) 118 Cal.App.4th 861.) The petitioner in that case alleged that the air quality
management district violated CEQA and its own regulations by issuing an air quality permit for
a new power plant before the California Energy Commission had completed its review of the
plant. (See id. at 867, 875.) An executive order issued by Governor Davis following his
declaration of emergency during the California power crisis, however, required agencies like the
air district to use the “final staff report” prepared by the Energy Commission —a CEQA-
equivalent document prepared well in advance of public hearings on and final approval of a
power plant — as the equivalent of an EIR in making their own permitting decisions. (/d. at
876.) The court noted that the Governor may “rescind regulatory statues and regulations” where
necessary to carry out the purposes of the Emergency Services Act. (Id. [emphasis in original].)
Rejecting the petitioner’s argument that the Commaission’s final staff report was an inadequate
" substitute for an EIR because it did not satisfy several of CEQA’s requirements, the court held
that “to the extent that [CEQA and the Guidelines] were inconsistent with the Governor’s
Executive Order, those state regulations were effectively repealed” during the effective period of
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the order. (I/d. at 877.) Accordingly, the Governor most likely has the authority to declare an
emergency and suspend full compliance with CEQA.

The Governor’s use of that power to attempt to move SAFCA’s levee projects
forward, however, would almost certainly be challenged. The Emergency Services Act permits
the suspension of statutes in order to facilitate actions necessary to mitigate a declared
emergency. Arguably, this power should be used only where an agency’s preparation of
environmental documents would unreasonably delay project approval. (Cf. City of Morgan Hill,
118 Cal. App.4th at 878 [order intended to “expedite the processing of applications for power
plants by ensuring that environmental review . . . would be completed more quickly”].) The
same rationale arguably does not apply where an agency has already fully complied with CEQA
in approving a project; in effect, the Governor would be using his emergency authority to
“suspend” the operation of a statutory process that is already complete. Accordingly, one could
argue that the Governor should not be able to suspend CEQA. with respect to any levee project
for which SAFCA has already prepared and certified an EIR.

In sum, the Governor appears to have the power to declare an emergency and
suspend CEQA. in circumstances that are not applicable here. In view of the legal and political
complications attending the use of that authority where CEQA review is complete, and given
that the suspension of CEQA probably would most likely delay rather than hasten completion of
SAFCA’s current levee projects in any event, it seems ill-advised to ask the Governor to take
such rash and unprecedented action. :

III. NEPA Compliance and Litigation

The U.S. Army Corps of Engineers must prepare an environmental impact
statement under NEPA before issuing the Clean Water Act section 404 and Rivers and Harbors
Act section 409 permits necessary for SAFCA’s levee projects. A lawsuit challenging the
Corps’ compliance with NEPA regarding any such project is, therefore, possible. Plaintiffs
generally seek injunctive relief in NEPA suits, and a court may enjoin work on a challenged

5 It is important to note that the emergency order considered in City of Morgan Hill did not
dispense with environmental review altogether. Rather, it modified CEQA’s procedures only
slightly as applied to new power plants, allowing responsible agencies to rely on a
comprehensive environmental review document prior to its final certification by the Energy
Commission in issuing their own permits. This is a far more limited change than suspending
CEQA compliance altogether.

7 Indeed, because there is currently CEQA litigation pending against SAFCA, one also could
argue that the Governor’s executive suspension of CEQA would violate article III, section 3 of
the California Constitution — the separation of powers doctrine — if it purported to stop or
interfere with the judicial process.
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project pending proper NEPA compliance. (See, e.g., Natural Resources Defense Council v.
U.S. Forest Service (9th Cir. 2005) 421 F.3d 797, 816-17 [holding EIS inadequate, maintaining
temporary injunction, and remanding to district court for consideration of permanent
injunction].) Neither an emergency exemption under CEQA nor an emergency declaration and
suspension of state law would have any effect on the federal government’s duty to comply with
NEPA.

CONCLUSION

It is our conclusion that SAFCA’s current levee projects do not qualify for any of
the “emergency” exemptions under CEQA. If the Governor were to declare an emergency, he
could, theoretically, suspend CEQA as it applies to SAFCA’s projects, but such an action would
almost certainly be challenged on a number of grounds, further delaying construction of the
improvements. Thus, it is unlikely that a Governor’s declaration of emergency, under the facts
presented here, would effectively advance the timing of SAFCA’s levee projects.





