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ITEM 8
Agenda of March 19, 2009
TO:

Sacramento Area Flood Control Agency

Board of Directors

FROM:
Stein Buer, Executive Director



(916) 874-7606

SUBJECT:
RESOLUTIONS – NATOMAS LEVEE IMPROVEMENT PROGRAM LANDSIDE IMPROVEMENTS PROJECT
A. RESOLUTION NO. 09-041 - AUTHORIZING THE EXECUTIVE DIRECTOR TO EXECUTE A FUNDING AGREEMENT WITH THE STATE OF CALIFORNIA FOR THE NATOMAS LEVEE IMPROVEMENT PROGRAM

B. RESOLUTION NO. 09-042 - APPROVING CONTRACT DOCUMENTS AND AUTHORIZING THE EXECUTIVE DIRECTOR TO ADVERTISE FOR BIDS FOR THE SACRAMENTO RIVER EAST LEVEE PHASE 1B – REACHES 2 THROUGH 4B, ELKHORN IRRIGATION CANAL PHASE 1 RELOCATION, AND GIANT GARTER SNAKE/DRAINAGE CANAL PHASE 1 CONSTRUCTION PROJECT – CONTRACT 4032
SUMMARY

The attached Resolutions 09-041 and 09-042 authorize and approve actions that are needed for SAFCA to proceed with timely construction of Phase 2 of the Natomas Levee Improvement Program (NLIP) Landside Improvements Project (Phase 2 Project). Resolution 09-041 authorizes the Executive Director to execute a funding agreement with the State of California (State) that will make State funds available for the State’s share of the costs incurred by SAFCA in designing the NLIP and for the State’s share of the cost of constructing the Phase 2 Project improvements along the Sacramento River east levee (SREL). Resolution 09-042 approves contract documents and authorizes the Executive Director to advertise for bids for the Phase 2 Project improvements to SREL Reaches 2 through 4B and for irrigation and drainage canal relocation and improvement work north of the Teal Bend Golf Club.  These actions will put the Board in a position to award a construction contract for this work at a special meeting of the Board on April 30, 2009 at 4:00 p.m.         
In proposing these actions, staff is recommending a two-step approach to implementing the Phase 2 Project in order to accommodate uncertainties in the timing of State funding and make more efficient use of the borrow material available for this and the subsequent phases of the NLIP.  Under this approach, the Board would hold a special meeting on April 2, 2009 to award a construction contract for improvements to the Natomas Cross Canal (NCC) south levee and Reach 1 of the Sacramento River east levee.  A cost-sharing agreement with the State for the NCC work is already in place and SAFCA has adequate funding to cover the cost of the work on the Sacramento River east levee pending State execution of the cost-sharing agreement referenced in Resolution 09-041.  The borrow material needed to support this work is available from the Brookfield Property which SAFCA acquired in February 2009.  

On April 30, 2009, the Board would hold a second special meeting to award the construction contract referenced in Resolution 09-042.  This would allow the State adequate time to process and execute the cost–sharing agreement for the SREL referenced in Resolution 09-041.  The borrow material needed to support this work would be available from the bufferlands owned by Sacramento County north of the Airport under the terms of the Master Agreement between SAFCA and the Sacramento County Airport System (SCAS) which was approved by the parties in February 2009.  

BACKGROUND
SAFCA is executing the Natomas Levee Improvement Program (NLIP) during a period characterized by major changes in the State and national regulatory and economic environments.  As the program moves forward with phased planning, design, and construction, adaptive changes are required to maintain a rapid pace of progress while managing financial risks.  When initiated in July 2006, NLIP was estimated to cost $414.0 million and SAFCA developed a financing strategy primarily reliant upon local and State funds in order to execute the work concurrently with Federal authorization studies.  Since then, estimated program costs have grown by 50 percent, to $618.0 million, primarily due to design changes necessitated by new U.S. Army Corps of Engineers (Corps) vegetation and encroachment standards.  In addition, local, State, and national economic conditions have worsened dramatically, necessitating a more conservative financing strategy by SAFCA as described in the following program funding and implementation update.  

Program Funding and Implementation Update
In November 2006 California voters approved Proposition 1E and Proposition 84, authorizing approximately $5.0 billion for flood improvements, with particular emphasis on expediting urgent urban flood protection.  Shortly thereafter, the California Department of Water Resources (DWR) launched its FloodSAFE Early Implementation Program (EIP), which facilitated funding on a competitive basis for urgently needed urban flood system improvements.

With a relatively secure source of State funding in place, SAFCA’s approach to expediting NLIP has been to move forward swiftly, reliant on SAFCA funds, anticipating timely State reimbursements and accruing Federal credits or reimbursements over time.  Initial geotechnical investigations and program formulation were initiated in 2005, leading to a proposal to construct NLIP at an estimated cost of $414.0 million in July 2006.  Based on this proposal, combined with a full evaluation of actions needed to provide 200-year flood protection for the region, SAFCA established the Consolidated Capital Assessment District (CCAD) in April 2007.  

As set forth in the April 19, 2007 Final Engineer’s Report prepared as part of the CCAD formation process, SAFCA anticipated that local and State funds would be adequate to allow early implementation of the improvements needed to provide the Natomas Basin with at least a 100-year level of flood protection.  It was assumed that federal financial participation would be secured over time and that both SAFCA and the State would then be credited or reimbursed for the Federal cost share of the early implementation project and that the Corps would complete the balance of the NLIP (to provide at least a 200-year level of flood protection) with Federal funds. 
SB 276 (Steinberg), enacted into law in October 2007, authorized State participation in SAFCA’s 200-year flood protection program, including NLIP, with a State-SAFCA cost split of 70/30.  

SAFCA sold approximately $87.0 million in revenue bonds in July 2007, followed by an issue of $84.0 million in October 2008.  These bond funds serve as the primary resources which SAFCA can advance for NLIP.  In late 2007 the State allocated $49.0 million for the State share of the cost of constructing the improvements to the NCC south levee included in the early implementation project.  Recently the State enacted a revised Budget for FY 2008-09 and a Budget for 2009-10 which together allocated $194.0 million for the State’s share of the cost of designing and constructing the other elements of the early implementation project.  However, the State is not yet executing new cost sharing agreements for capital outlay projects due to low capital reserves and the need to issue new General Obligation (GO) bonds to replenish these reserves. It is anticipated that the State will seek to market GO bonds totaling $1.0 to $3.0 billion late in March so as to restore funding for the most critical projects shortly thereafter.
In formulating its initial approach to implementing the NLIP, SAFCA’s expectation was that State cost-sharing would be available to reimburse SAFCA for 70 percent of program expenditures on a timely basis.  However, the State budget crisis, combined with the challenges of formulating a rigorously documented State EIP grant process, have resulted in a significantly slower pace of State reimbursement than originally anticipated.  To date, SAFCA has expended approximately $85.0 million on NLIP, with State reimbursements totaling less than $5.0 million based on a funding agreement with the State which only covers NLIP improvements to the NCC.   SAFCA and the State need to execute the new funding agreement referenced in Resolution 09-041 to allow for State cost sharing in the construction of the Phase 2 Project improvements along the Sacramento River east levee, as well as planning, design, real estate acquistion, and construction costs for the rest of the program.  It now appears that the State will complete its administrative review of the referenced agreement in time to execute the agreement by late April 2009. 
DISCUSSION

Phase 2 Project

Given that State funding for the NCC improvements is assured, with both appropriations and a State funding agreement in place, staff proposes that the Phase 2 Project be carried out in two separate construction contracts.  The first contract, to be awarded on April 2, 2009, would include the improvements to the NCC south levee and Reach 1 of the Sacramento River east levee. The borrow material needed to support this work would be available from the Brookfield Property which SAFCA acquired in February 2009.
The second contract, to be awarded on April 30, 2009, would include improvements to the Sacramento River east levee in Reaches 2 through Reach 4B and canal relocations and improvements north of the Teal Bend Golf Club supported by borrow material from the Airport north bufferlands.  This would allow the State time to complete its administrative review and execute the cost-sharing agreement supporting this work as referenced in Resolution 09-041. 

Through adoption of Resolution 09-023 on January 29, 2009, the Board approved the plans and specifications for the improvements to the NCC south levee and the Sacramento River east levee in Reaches 1 through 4A (covering approximately four miles from the NCC to the Prichard Lake Pump Station) along with the canal relocations and improvements north of the Teal Bend Golf Club (covering the upper portions of the Elkhorn Irrigation Canal and the GGS/Drainage Canal). At present the plans and specifications for Reach 4B (covering approximately 2,000 feet in the vicinity of the Prichard Lake Pump Station) are nearing completion.  In furtherance of the proposed two-step approach to constructing the Phase 2 Project, staff is requesting that the Board adopt Resolution 09-042 approving these plans and specifications so that they can be packaged into the second contract with the previously approved plans and specifications for the canal relocations and improvements and the levee improvements in SREL Reaches 2 through 4A. 
These actions would clear the way for the Board to award a construction contract for the NCC south levee and SREL Reach 1 improvements at a special meeting of the Board on April 2, 2009.  As indicated in Table 1, the groundwork for this action has been laid through completion of the following critical path items since the February 19th SAFCA Board meeting: 

· Completion of escrow on the Brookfield Property Purchase and Sale Agreement; 

· Approval of the SCAS Master Agreement; and 

· Section 408 approval for the Phase 2 Project levee improvements by the Corps’ Sacramento District.  

With the adoption of Resolution 09-042, staff would complete the packaging of the plans and specifications for the levee improvements in SREL Reaches 2 through 4B and the canal work north of the golf course in a single contract which would be released for bid on March 30, 2009.  Bid opening would be scheduled for April 24, and award of the contract would occur at a special SAFCA Board meeting on April 30.  This award would be contingent upon completion of the State cost-sharing agreement referenced in Resolution 09-041.  This schedule reflects Staff’s best judgment on how to adapt the Phase 2 Project implementation timeline to account for delays in securing State cost sharing.  Despite these delays, Staff believes it may still be possible to complete all of the work covered under this second contract in 2009.  However, given a less than optimal date for the contract award, it is also possible that a portion of this work will not be completed until 2010. 
Federal Participation

From inception of the NLIP, SAFCA has assumed that Federal financial participation in the program would be secured, based on the long history of Federal involvement in Sacramento urban levee improvements, a very strong benefit to cost ratio, and the urgent need to protect transportation infrastructure of national importance in the Natomas Basin.  The Corps, the State, and SAFCA are cooperating in the preparation of a General Re-Evaluation Report (GRR) which would allow Congress to expand the existing federal authority under the American River Common Features Project to include NLIP.  The GRR is scheduled for completion in late 2010.

In the absence of explicit Federal authorization for NLIP, as each phase of the program has become ready for construction, SAFCA has sought an assurance from the Corps that its expenditures are likely to be eligible for Federal credit or reimbursement when the NLIP is fully authorized by Congress.  These assurances are typically provided under Section 104 of the Water Resources Development Act (WRDA) of 1986 (Section 104) in the form of a “Section 104 letter” covering non-Federal expenditures for work completed prior to Congressional authorization.  
In the Section 104 letter which the Corps provided for the work undertaken by SAFCA along the NCC south levee in 2007, the Assistant Secretary of the Army noted that Congress had previously authorized some improvements to the NCC south levee in 1999 and this prior authorization might render portions of the work constructed by SAFCA ineligible for credit under Section 104.  In response to this letter, Congresswoman Doris Matsui sponsored legislation, included in the Omnibus Appropriations Act of 2008 (Section 130), which augments the credit allowed under Section 104 by giving SAFCA specific authority to be credited or reimbursed for constructing NLIP improvements previously authorized by Congress.  SAFCA is currently awaiting final approval of both its Section 104 credit request and Section 130 credit request for the Phase 2 Project.  These approvals are expected to be received by the end of March 2009.

SAFCA anticipates that the Phase 2 Project can be constructed in 2009 under the two-step approach discussed above, with some possible spillover into 2010, within the funding capability provided by SAFCA bond funds, State cost participation, and Federal credit assurances under Section 104 and Section 130 as described above.

However, with estimated program costs now estimated to be $618.0 million, SAFCA will need stronger assurances of Federal cost participation in order to continue construction in 2010.  This is essential in order for SAFCA to meet its obligations to assure it has sufficient financial reserves to meet the local cost sharing needs for all of the program elements of its 200-year plan.  An excessive reliance on unsecured Federal credit or reimbursement for future cost-sharing needs is not consistent with SAFCA’s obligation to meet all of those needs.

In May 2008 the SAFCA Board established the Development Impact Fee Program (DIF), which was designed to help assure funding for the incremental cost of flood protection beyond the 100-year level, for Natomas and the rest of the Sacramento area floodplain.   However, since the NLIP briefing at SAFCA’s regular meeting in August, FEMA has completed its remapping of the Natomas Basin and the national economic downturn has virtually halted new development within the area covered by the DIF. It is therefore not prudent to rely on the DIF to fully offset the NLIP cost increases.  As a result of these changing conditions, staff is persuaded that adhering to the current NLIP schedule without explicit assurances of Federal participation would be too great a financial risk. 

Based on this assessment, Congresswoman Matsui has introduced HR 1307, the Natomas Basin Flood Protection Improvements Act of 2009, which would fully authorize Federal credit and/or reimbursement of Federal costs at a cost sharing ratio of 75/25, consistent with earlier Federal authorizations (Attachment 1). In addition, SAFCA has requested that Congress appropriate $154.5 million for NLIP in the Fiscal Year 2010 Budget. In order to maintain our current implementation schedule, we will need this legislation to become law in 2009.  Staff recommends that the NLIP work for 2009 continue as planned, but that no additional construction contracts be awarded in 2010 without Federal authorization of the NLIP.

Phase 3 Update

The Phase 3 draft EIS/EIR is currently out for public review.  A public hearing to receive comments on the draft EIR/EIS will be conducted during the March 19, 2009 SAFCA Board Meeting  The draft EIR/EIS is available on both SAFCA’s website www.safca.org , the Corps’ Sacramento District website www.spk.usace.army.mil , in local libraries, as well as in CD and hard copy formats from SAFCA, at 1007 7th Street, 7th floor.  The public comment period closes on April 6, 2009.
FINANCIAL CONSIDERATIONS
The cost of constructing the Phase 2 Project improvements covered by the contract that would be awarded on April 2, 2009 is estimated to be approximately $40.0 million, of which $35.0 million is allocable to the NCC south levee.  Under SAFCA’s current cost-sharing agreement with the State, staff anticipates that all or substantially all of these NCC south levee improvement costs will be funded by the State reflecting their 70 percent cost share and reimbursement to SAFCA for prior design and construction costs related to this levee.  Until the new cost-sharing agreement referenced in Resolution 09-041 is in place, SAFCA will be liable for the $5.0 million in costs allocable to SREL Reach 1.  

The cost of constructing the work covered by the contract that would be awarded on April 30, 2009 is estimated to be approximately $65.0 million.  Under the new cost-sharing agreement with the State, all or substantially all of this cost along with the above $5.0 million allocable to SREL Reach 1 would be funded by the State reflecting their 70 percent cost share and reimbursement to SAFCA for prior NLIP design and construction costs.  

Any costs incurred by SAFCA in connection with these contracts have been included in the CCAD FY 2008-2009 Budget.    
RECOMMENDATION

Staff recommends that the Board approve Resolutions 09-041 and 09-042 authorizing the Executive Director to execute a funding agreement with the State of California (State) that will make State funds available for the State’s share of the costs incurred by SAFCA in designing the NLIP and for the State’s share of the cost of constructing the Phase 2 Project improvements along the Sacramento River east levee; and approving contract documents and authorizing the Executive Director to advertise for bids for the Phase 2 Project improvements to the Sacramento River east levee in Reaches 2 through 4B and for relocation of the Elkhorn Irrigation Canal and construction of the GGS/Drainage Canal north of the of the Teal Bend Golf Club.
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